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Abstract 
A person can only be sued in contract if there is a contract between him and the 
person who is suing him. Therefore, if a manufacturer who sells a product to a 
retailer, who then sells it to a consumer, who is then injured by the product, the 
consumer could sue the retailer in contract because of the contract of sale 
between the retailer and the consumer. The consumer could not sue the 
manufacturer in contract, because there is no contract between the consumer 
and the manufacturer. This doctrine is known as privity of contract. On the other 
hand, if the consumer is able to successfully sue the retailer in contract, the 
retailer may then be able to sue the manufacturer on the basis of the contract of 
sale between the retailer and the manufacturer. In this way, a chain of liability is 
established, as each person in the chain can only be sued by those whom he 
has had a contract with, and likewise, can only sue those whom he has had a 
contract with. 
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1.0 Introduction 
The doctrine of privity of contract “means that a contract cannot, 

as a general rule, confer rights or impose obligations arising under it on 
any person except the parties to it”. (Treitel, 2005). This was echoed by 
Lord Haldane, in which he stated “Our law knows nothing of jus 
quaesitum tertio arising by way of contract”. (Swan & Reiter, 1985). The 
privity doctrine essentially consists of two general rules. The first is that, 
a third party cannot be subjected to a burden to which he is not a party. 
The second rule is, a person who was not a party to a contract could not 
sue upon the contract, in order to obtain the promised performance, even 
if the contract was entered into with the object of benefiting him. 
(McKendrick, 2000). Interestingly, prior to 1861, there were cases that 
showed third parties being able to sue on a contract which was entered 
into for their benefit. However, the case of (Tweddle v Atkinson), [1861] 
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1 B&S 393 which goes on to say, "No stranger to the consideration can 
take advantage of a contract, although made for his benefit. 
Consideration must move from the person entitled to sue upon the 
contract” brought a stop to that practice, where it was held that a third 
party had no such right of action. This was firmly affirmed by the House 
of Lords in (Dunlop Pneumatic Tyre Company Ltd v Selfridge) [1915] AC 
847 more than fifty years after the decision in Tweddle. 

In addition to privity of contract, to be able to sue in contracts of 
sale, there must be a breach of the terms of the contract. Contract terms 
may be express or implied. The Sale of Goods Act in certain countries, 
such as Malaysia and United Kingdom implies, among others, a term of 
fitness for purpose in contracts of sales, as well as quality and fitness of 
the goods for a particular purpose. Properly worded exclusion clauses in 
a contract can also sometimes be used to eliminate liability in a contract. 
In Malaysia, sec 62 of the Sale of Goods Act 1957 states that a party may 
exclude the implied terms in a contract. However, there are instances 
where the courts have found that there is a contract between the 
manufacturer and the ultimate purchaser, even though there is no 
contract of sale between them. This happens where the purchaser has 
relied on the advertising material of the manufacturer when he purchased 
the product. Care should be taken in advertising to avoid this problem. If 
such a contract is found, any exclusion clause the manufacturer may 
have in his contract with a retailer will not help him as these terms will not 
be included in the contract the court finds between the manufacturer and 
the ultimate purchaser. These are usually found in the buying of drugs 
and medication, such as in sec 43(a) of Lanham Act 1946 in the USA. 

The rule in Tweedle and Dunlop came under several attacks by 
Lord Denning, as illustrated in cases such as (Smith and Snipes Hall 
Farm Ltd v River Douglas Catchment Board) [1949] 2 KB 500 where sec 

8 of Law Property Act 1925 allowed a lessee to enforce a covenant made 
with his landlord, and also in (Beswick v Beswick), [1966] Ch 538, where 
a nephew promised his uncle to pay an annuity to his aunt in 
consideration of the uncle transferring the goodwill of the business to the 
nephew. The aunt was not a party to the contract. The court held that it 
could be specifically enforced by the uncle's personal representative, 
which was the aunt, against the nephew. The nephew would have been 
unjustly enriched by being allowed to retain the entire benefit of the 
uncle's performance without performing his own promise. 

In fact, Lord Denning was rebuked by Lord Simonds, who 
apparently saw his endeavours unnecessary and frivolous. It also 
seemed that there was no love lost between these two. Lord Denning’s 
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efforts were ultimately rejected in (Scruttons Ltd v Midland Silicones Ltd) 
[1962] A.C. 446. Here, Midland Silicones was shipping a load of crates 
through a carrier. In the contract between the two parties there was a 
limitation of liability clause for 500 pounds per box. The goods were 
damaged in transit due to the negligence of the stevedores. The 
stevedores were under contract with the shipping company which 
contained an exclusion clause. Midland was unaware of the relationship 
between the carriers and the stevedores. However, other examples 
began to arise in the law reports, which showed an unsatisfactory 
position in this area. Despite this, the judiciary seemed reluctant in 
expressing their disquiet, and on some occasions, even extended the 
privity doctrine. As a result, not much was done, until the Contracts 
(Rights of Third Party) Act 1999 was passed, where significant reforms 
to the doctrine of privity were introduced. 

Privity of contract also played an important part in developing the 
law of negligence. In the case of (Winterbottom v Wright) [1842] 1842 WL 
5519 where Wright, who was a postal service wagon driver, was injured 
as a result of a faulty wheel produced by the manufacturer, Winterbottom. 
He then attempted to sue for the injuries suffered. However, the courts 
decided that there was no privity of contract between the manufacturer 
and the consumer, who in this case are, Winterbottom and Wright, 
respectively. 

This issue appeared time and again, until finally, it came to a 
conclusion of sorts in (Macpherson v Buick Motor Co) [1916] 217 N.Y. 
382, 111 N.E. 1050, which involved a car’s defective wheel. This was an 
American case, and Judge Cordozo, who was writing for the New York 
Court of Appeals, decided that no privity is required when the 
manufacturer knows that the product is dangerous or defective, and has 
the potential to harm third parties, i.e. the consumers as a result of the 
said defect and there had been no further testing after the first sale. In 
this sense, it seems that the idea was that foreseeable injuries occurred 
from expected uses. Cordozo’s contribution to tort came by way in that; 
he decided that the basis for the claim was tort, not a breach of contract. 
In a way, he helped to refine the problems caused by privity; he simply 
decided to put it under tort instead. Nevertheless, although his opinion 
was only law in New York, the solution that he introduced then soon 
became widely accepted elsewhere. 

As mentioned earlier, the doctrine of privity states that only parties 
to a contact may enforce a contract and that third parties may not enforce 
a contract, even if the contract was made for their benefit. This rule has 
come under severe criticism, from academics and jurists alike, especially 
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in relation to privity in consumer protection. Below are some examples of 
cases which show the application of the doctrine of privity in both the UK 
and Malaysia. Further study will be done to see if privity really does 
encourage injustice and unfairness, and if it does, a discussion would be 
made, to see what attempts have been made by Parliament and the 
judiciary to mitigate this problem. 

 
2.0 Privity in UK 

The doctrine of privity in some cases has generally been 
considered unfair and unjust. This is clear especially in the area of sale 
of goods and consumer protection. As in the case of (Godley v Perry) 
[1960] 1 All ER 36 QB, the boy wouldn’t be able to claim as he was not 
privy to the contract. Here, not only was there privity, but there had to be 
reasonable examination, not every possible form of examination. Here, 
the conditions and warranties in a contract of sale only bind the buyer 
and seller, who are the contracting parties. Meanwhile, in (Priest v Last) 
[1903] 2 K.B. 148, the buyer bought a hot water bottle for his wife. It burst 
and she was scalded. As a result of privity, she could not bring an action, 
only her husband could, as she was not a party to the contract.  

Another example of privity can be seen in the case of (Frost v 
Aylesbury Dairy co Ltd) [1905] 1 K.B. 608, the defendant supplied milk to 
the plaintiff, but the plaintiff’s wife dies as a result of being infected with 
typhoid milk that was supplied by the defendant. In both of these cases, 
the defendants were indeed liable for damages for breach of the implied 
condition under sec 14, which deals with fitness for purpose. However, 
the plaintiffs in both cases could only recover for the cost of the hot water 
bottle and milk respectively. This is because, as a result of the doctrine 
of privity, only the buyers may sue, not the users. As such, it is true they 
may recover for damages, but only to a certain extent of what damage 
that they themselves had suffered, and not by anyone else. It is perhaps 
as a result of these situations, that the use of privity has been called 
unjust and unreasonable. 

In attempting to obtain another way of redress, the buyer may 
seek remedy outside of contract law by virtue of tort, so long as he can 
prove negligence. This attempt succeeded in the landmark Scottish case 
of (Donoghue v Stevenson) [1932] A.C. 562. This provided a foundation 
for the rule that the manufacturer owes a duty of care to the ultimate 
consumer on the chain of distribution. It was also here that, Lord Atkin 
formulated his now famous ‘neighbour principle’, which is used in order 
to illustrate duty of care. Not long after, an Australian example came by 
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way of (Grant v Australian Knitting Mills) [1936] A.C. 85, in which he also 
succeeded against the manufacturer for negligence, where the plaintiff 
became ill due to an infection caused from the new underpants that he 
bought. Here, he succeeded in his claim as it was shown that he had 
relied on the underpants seller’s “skill and judgment”. However, the 
criterion for establishing liability in tort is wider. It does not only include 
the intentions of the parties, but proximity must also be considered, as 
well as the loss suffered, assumption of responsibility by the defendant 
and the question of whether or not the plaintiff reasonably relied on 
something that was said or done by the defendant. (Beatson, 1998). 

 
3.0 Privity in Malaysia 

Although this English doctrine is generally considered unjust and 
our Contracts Act 1950 does not expressly provide for it, it has been 
received into Malaysian law. The doctrine of privity was first introduced 
into Malaysian law by the Privy Council in (Kepong Prospecting Ltd v 
Schmidt) [1968] 1 MLJ 170. This case showed there have been attempts 
to confer the rights under the contract on third parties and to impose 
contractual obligations on them. Here, Tan secured permits over certain 
state lands in Johor with Schmidt’s help. Tan conferred the power of 
attorney to Schmidt and on 31st July 1954, an agreement was entered 
into between Tan and the appellant company. It was executed on behalf 
of Tan by Schmidt and the appellant company was incorporated on 27th 
July 1954. Schmidt then took out proceedings against the appellant 
company in his personal capacity. The courts decided that Schmidt 
couldn’t enforce the contract as he was not a party to it. 

The Privy Council upheld the decision in this case, stating that 
there was no privity. This was further evidenced by s 2 (a), (b), (c) and 
(e) of the Contracts Act 1950 which upholds the English rule which 
provides that only parties to a contract may sue under it. A similar 
situation can be seen in (Badiaddin Mohd Mahidin & Anor v Arab 
Malaysian Finance Bhd) [1998] 2 CLJ 75 FC, where it was held that the 
appellants were not the recipients of the loan and thus, were not parties 
to the loan agreement with the respondents. 

The Supreme Court in (Emar Sdn Bhd v Aidigi Sdn Bhd) [1992] 2 
MLJ 734, applied this rule, where Edgar Joseph Jr J acknowledged in his 
judgment the following speech that Viscount Haldane LC gave years ago, 
when speaking for the House of Lords in the celebrated case of (Dunlop 
Pneumatic Tyre Co Ltd v Selfridge & Co Ltd) [1915] A.C. 847. His 
Lordship said this at p 853, “My Lords, in the law of England certain 
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principles are fundamental. One is that only a person who is a party to a 
contract can sue on it. Our law knows nothing of a jus quaesitum tertio 
arising by way of contract. Such a right may be conferred by way of 
property, as, for example, under a trust, but it cannot be conferred on a 
stranger to a contract as a right to enforce the contract in personam”.  

As a result of this, the doctrine of privity is now acknowledged as 
one of the most important foundations of contract law in Malaysia. Further 
evidence can be seen in the more recent cases in Malaysia, such as (Lim 
Foo Yong & Sons Realty Sdn Bhd v Datuk Eric Taylor) [1990] 1 MLJ 168. 
Here, the case was concerned with the assessment of damages, and 
where it was stated in this case that compensation is not to be given for 
any remote or indirect loss sustained.  The courts then followed the rule 
in (Hadley v Baxendale) [1854] 9 Ex 341, which stated that the party may 
recover damages which may “reasonably be supposed to have been in 
the contemplation of both parties, at the time they made the contract”. 
(Sinnadurai, 2003). This clearly shows that only parties to a contract may 
enforce that contract, and in a sense, reinforced the idea of the doctrine 
of privity.   

Meanwhile, the question of privity of contract between a main 
contractor and subcontractors was explained by Chow Kok Fong in his 
book, which stated; “A subcontract executed between a main contractor 
and a subcontractor cannot give rise to any privity of contract between 
the subcontractor and employer. This is because subcontracting 
operates as a subletting of the physical construction of the works only 
and does not constitute an assignment of rights and liabilities under the 
main contract”. (Chow Kok Fong, 1993).  

 
4.0 Exceptions to Privity in UK and Malaysia 

As a consequence of the rigidness of the doctrine of privity, both 
the Parliament and the judiciary have endeavored to find a way around 
it. There are several established exceptions to the doctrine of privity, and 
one such example is the trust exception. This is where, if A makes a 
promise to B for the benefit of C, then C may enforce the promise, if B 
has expressly or impliedly constituted himself as a trustee for C, and 
provided that it is shown that B intended to create a trust for C. In this 
case, C would then be beneficially entitled to the benefit of that promise. 
Consequently, Lord Wright in (Vendepitte v Preferred Accident Insurance 
Corporation of New York) [1933] AC 70 stated that, “…the action should 
be in the name of the trustee, if, however, he refuses to sue, the 
beneficiary can sue, joining the trustee as a defendant”. Thus, there must 
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be clear words to the contract if a party wants to constitute himself as a 
trustee. 

Furthermore, there is the statutory exception to the doctrine of 
privity. Stated below are some examples of certain provisions in statutes 
which accord rights or benefits to persons in a contract. Firstly, under sec 
90 of the Road Transport Act 1987, an authorised driver of a car is given 
the same rights and privileges of the motor insurance policy as the owner, 
and injured third parties may take proceedings to recover any judgment 
sum directly against the insurer. Secondly, under sec 23 of the Civil Law 
Act 1956, when a man takes out a life insurance policy and expresses 
that it is for the benefit of his spouse or children, a trust is created in their 
favour and they can enforce their right under the policy directly against 
the insurer. Thirdly, under sec 2 of the Bills of Exchange Act 1949, a party 
who receives a negotiable instrument, such as a cheque, can sue on it, 
even if he wasn’t the original party to whom it was negotiated. 

The agency exception operates where an agent contracts on 
behalf of his principal. When he does this, he is not liable under the 
contract, only the principal is. Therefore, an agent would not be able to 
enforce contacts, nor is he bound by them. However, there are examples 
where the agent can personally enforce or be sued under such contracts, 
as illustrated in the Malaysian case of (Datuk Jagindar Singh v Tara 
Rajaratnam) [1983] 2 MLJ 196. These include, where the contract is 
made by an agent for the sale or purchase of goods for a merchant 
residing abroad, where the agent does not disclose the name of the 
principal, and where the principal, even though has been disclosed, 
cannot be sued. Abdul Malik Ishak J, in (Double Acres Sdn Bhd v 
Tiarasetia Sdn Bhd) [2001] 1 AMR 111 stated that it is immaterial if a 
party entered into a contract without knowing that he was contracting with 
an agent, and that it can also easily be seen that, “the doctrine of 
undisclosed principal runs counter to the common law doctrine of privity”.  

An English example of the agency exception can also be seen in 
(Wallis v Russell) [1902] 2 Ir. Rep. 585 where the plaintiff’s 
granddaughter bought two crabs from the seller that was not fresh. Here 
there was agency, and as such, she succeeded in her claim against the 
seller. On the other hand, it would be pertinent to note that, if the 
undisclosed principal’s character is important to the party, the 
undisclosed principal cannot enforce the contract, as happened in (Said 
v Butt) [1920] 3 KB 497. The courts held that there was no contract, as 
S’s personality was important to B, who did not wish to contract with S. 
Then, there is the contractual obligation exception, for example, where 
A, as an insurer, promises B, the insured, to pay the policy moneys to a 
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named beneficiary, C. There is a perfectly valid contract between A and 
B, but C cannot sue A on the policy because C is not a party to the 
contract. However, B or his personal representatives can sue A in order 
to enforce the promise to pay C. The rule under the assignee exception 
is that, the liabilities imposed or benefits acquired under a contract 
between A and B can be transferred to C, who is not a party to the original 
contract, by way of assignment. Assignees can either on their own or 
jointly with the assignor, sue or are sued under the contract. 

As can be seen from the above, attempts have been made to 
evade the doctrine of privity. This then clearly shows that these 
endeavors in relation to privity merit at least some reconsideration of it, 
especially with regards to its further application in Malaysia today, as in 
the UK, where as a result of the inconvenience caused by privity; the 
Contract (Rights of Third Parties) Act 1999 was enacted. This Act 
enables a person who is named in the contract as a person authorised to 
enforce the contract or a person receiving a benefit from the contract may 
enforce the contract unless it appears that the parties intended that he 
may not. The purpose of this Act was to fully realise the intention of the 
parties. It would also be interesting to know that in Australia, this has 
already been applied in a way, where it has now been held that third-
party beneficiaries may uphold a promise made for their benefit in a 
contract to which they are not a party. 

 
5.0 Privity in Consumer Protection  

For many years, the issue of whether a doctrine of inequality 
exists in English law has been questioned. This was long before the idea 
of consumer protection even entered the picture. The main source of this 
concern comes from the influential judgment of Lord Denning in (Lloyds 
Bank v Bundy) [1975] QB 326. Mr Bundy, who was an elderly man, who 
did not know of business affairs, mortgaged his house as a security for a 
guarantee from his bank. When entering this transaction, Mr Bundy 
completely relied on his bank manager’s advice, but as the latter was 
also acting for Mr Bundy’s son, there was a conflict of interest. When the 
bank sought to enforce the guarantee, Mr Bundy argued that it was 
improperly obtained. The bank failed as they could not rebut the 
presumption of undue influence as they could not show that Mr Bundy 
was properly advised. 

Furthermore, in this case, Lord Denning laid down a new common 
principle, which he thought would cure uncertain areas in the law, while 
providing the solution to a wide range of problems. The general principle 
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went as follows, “English law gives relief to one who without independent 
advice enters into a contract upon terms which are very unfair or transfers 
property for a consideration which is grossly inadequate, when his 
bargaining is grievously impaired by reason of his own needs and 
desires, or by his own ignorance or infirmity, coupled with undue 
influence or pressures brought to bear on him by or for the benefit of 
another”.  

However, Lord Scarman in (Pau On v Lau Yiu Long) [1980] AC 
614 (PC) stated that agreements were not voidable simply because they 
had been “procured by an unfair use of a dominant bargaining position”. 
A more severe rebuff was given by Lord Scarman in (National 
Westminster Bank plc v Morgan) [1985] AC 686 where he specifically 
disapproved of Lord Denning’s principle of inequality of bargaining 
power, while questioning whether there was a need for such a doctrine. 
He based this on the fact that Parliament, in statutes such as the 
Consumer Credit Act 1974, had already put in place “such restrictions on 
the freedom of contract as are necessary” to protect individuals from 
inequality of bargaining power. He clearly disapproved the idea that 
contracts were not enforceable simply because they were improperly 
obtained. In relation to this, Atiyah offers “a word of caution against the 
belief that we can wholly separate our ideas of fair procedures from our 
ideas of fair results”. He goes even further, by concluding that “when 
there is some gross imbalance, something serious enough to offend our 
sense of justice, it will usually be found that some remedy is available”. 
(Atiyah, 1990). A balance, therefore, must be struck between juggling 
freedom of contract, as well as safeguarding consumers’ interests. 

 
6.0 Is Privity Relevant in Consumer Protection? 

To answer the question asked above, we must first look at the role 
of privity in consumer protection. Freedom of contract is important, 
especially with regards to the consumers, but as can be shown in 
numerous examples above, they should not be left to their own devices. 
There must be some intervention, albeit measured, to ensure that 
contractual freedom is preserved, while providing sufficient protection to 
consumers. However, it must be remembered that contract law suffers 
from certain limitations which prevent it from according to consumers the 
full protection that they deserve. The main limitation would be the 
doctrine of privity. (Cartwright, 2001).  

As mentioned, the major restraint in contract law with regards to 
consumer protection is the doctrine of privity. According to privity, a 
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contract cannot confer rights or impose obligations on persons who are 
not a party to the contract. For instance, a consumer may not sue a 
manufacturer in contract for defective goods or when he used goods that 
were bought on his behalf, as there is no privity. The doctrine has been 
criticised and there has been calls for reform, both from the academic as 
well as the judicial side. In Darlington Borough Council v Wilshire 
Northern Ltd) [1995] 1 WLR 68, Steyn LJ argued that “there is no 
doctrinal, logical, or policy reason why the law should deny effectiveness 
to a contract for the benefit of a third party where that is the expressed 
intention of the parties”. Sometimes, it will be impossible to trace the 
retailer, in the event that he has vanished or became bankrupt, and the 
consumer will then be left without a remedy. Meanwhile, in tort, the 
consumer may have a remedy, provided that he can prove the existence 
of a duty of care. In some cases, the courts may find that there exists a 
collateral relationship between the manufacturer and consumer and 
would occasionally bypass the privity rules. This, however, would only 
occur occasionally, as in the case of (Carlill v. Carbolic Smoke Ball 
Company) [1893] 1 QB 256.  

The law relating to privity has been reformed somewhat by the 
Contracts (Rights of Third Party) Act 1999. This followed the Law 
Commissions Report of Privity of Contract: Contracts for the Benefit of 
Third Parties, (Law Commission Report, No. 242, 1996) and as a result 
of this, it has been so much easier for consumers to take action. The 
main purpose of this Act is that, a third party may now enforce a 
contractual provision, either if the contract contains an express term to 
that effect or if it purports to grant a benefit upon him. This would mean 
that, one of the changes was designed to allow an independent third 
party right to sue for the performance of the promise, but then, this is a 
right that does not arise out of the contractual relationship between the 
parties, but from the third party's own reliance on the promise. (Mitchell, 
1999.)  

 
7.0 Conclusion 

As stated above, the doctrine of privity is somewhat troublesome, 
and acts as a sort of barrier to consumer protection. The law of tort has, 
to some extent, been helpful in deciding certain cases in relation to 
consumer protection, but this assistance will wear out its welcome. The 
reliance on tort must be lessened, because if this continues, then the law 
of contract would be redundant, and this would defeat the purpose of us 
having it in the first place. Not only that, both tort and contract have their 
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own rules and they should remain apart. It has also been suggested, by 
Peter Cane’s pithy axiom that “contract trumps tort”. (Cane, 1991). This 
seems to imply that contract is far more important than tort. Further, the 
problem of privity lies in contract, and therein it should remain.  

 
References 

Atiyah, P. (1990). Essays on Contract. 
Beatson, J. (1998). Anson’s Law of Contract. 27th Ed. Oxford: Oxford 

University Press.8 
Cane, Peter. (1991) Tort Law and Economic Interests. Oxford: Claredon. 
Cartwright, Peter. (2001). Consumer Protection and the Criminal Law-

Law: Theory and Policy in the UK. United Kingdom: Cambridge 
University Press. 

Chow Kok Fong. (1993). Law and Practice of Construction Contract 
Claims. 2nd Ed. 

Law Commission Report, No. 242. (1996). 
McKendrick, Ewan. (2000). Contract Law. Palgrave Law Masters. 
Mitchell, Catherine. (1999). Privity reform and the nature of contractual 

obligations.  Legal Studies 19 (2). pp. 229–244. 
Swan, John & Reiter, Barry J. (1985). Contracts, Cases, Notes and 

Materials. Emond Montgomery Publications Limited. 
Treitel, GH. (2005). An Outline of the Law of Contract. Oxford University 

Press. 
 




