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Abstract 
Bankruptcy means the state of being completely lacking in a particular quality or 
value and it is normally referred to as financial ruin. The purpose of this paper 
is to examine, compare, and contrast the bankruptcy law in Malaysia and 
Singapore which are provided in Insolvency Act 1967 (Act 360) and Bankruptcy 
Act (Chapter 20), respectively. Both bankruptcy regimes have been amended 
recently, in 2017 and 2015. The analysis in this paper is centred on the issue as 
to what extent the existing laws provide due protection to the debtor as much as 
to the creditor. Using doctrinal comparative analysis, the discussion starts with 
the procedural flow of the bankruptcy proceeding and the analysis of new 
amendment in each regime and ends with the comparison between the 
amendment of the law in each jurisdiction. Generally, Malaysian amendment 
improves the bankruptcy law to a great extent in term of demand for justice and 
benefit for both the debtor and creditor. On the other hand, Singapore 
bankruptcy law is undergoing reformation all the time, to keep pace with the 
social and economic developments in the country. Both countries show great 
enthusiasm to keep on reforming their laws to suit every era’s need.  

 
Keywords: Debtor protection, bankruptcy, comparative analysis, Malaysia, 
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1.0 Introduction 
According to Oxford Living Dictionaries, bankrupt is the state, 

which a person or organization is declared in law as unable to pay their 
debts. (bankrupt, n.d.) He is judged by a court to be insolvent, whose 
property is taken and disposed of for the benefit of their creditors. 
Bankruptcy can be considered the ultimate consumer credit protection; it 
gives borrowers an opportunity to ‘wipe the slate clean’ and be forgiven 
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for existing debt whilst still providing them with a minimum standard of 
living (Kronman, 1980).  

The history of insolvency laws has gone as far back in time as the 
Roman law in about 451 B.C (Tan & Loh, 2001). Bankruptcy law is a 
Western European, medieval invention (Jerome, 2011). Both Malaysia 
and Singapore bankruptcy law have their roots emerged from English 
common law, as one of the results of colonization. Bankruptcy law 
appeared in England since the 16th century. There was neither a formal 
system for any collective form of execution and sharing of expenses 
among the creditors nor the means to find out about the status of the 
debtor’s assets, resulting in the rule of ‘first come, first served.’ 
Accordingly, the law was “stark and uncompromising” and in fact, 
insolvency was regarded as an offence (Cork, 1982). The enactment of 
the first English Bankruptcy Act of 1542 (1542 Act) conferred upon any 
aggrieved party the right to procure seizure and sale of the debtor’s 
property and distribute it among the creditors in proportion to the number 
of their debts, thus recognizing two main principles of the foundations of 
insolvency law, namely collectivity participation by the creditors and fair 
distribution of the debtor’s available assets among the creditors (Fletcher, 
2002). The law was creditor-oriented (Cork, 1982) until the eighteen 
centuries when the statute of Annei acknowledged the idea of 
rehabilitation. The law introduced the relief of bankrupts through the 
concept of discharge from liability of existing debts for those who co-
operate with their creditors (Goode, 1997). 

There was a strong assumption that merely traders could become 
insolvent, due to their exposure to the risk of financial accident or 
misfortune. The bankruptcy law at that time does not provide a remedy 
for private individual bankrupt. Therefore, bankrupted non-traders 
continued to suffer from the severity of the individual action although 
there was actually a regime to deal with bankruptcy (Goode, 1997). The 
hardship ended with the enactment of Bankruptcy Act 1861, which 
abolished the distinction between trader and non-trader (Finch, 2002). 
The Parliament kept on improving the law by a series of bankruptcy 
statutes until the Bankruptcy Act 1914 today. 

 
Being commonwealth countries, both Malaysia and Singapore 

bankruptcy laws are shaped during the colonization by Britain. The laws 
mirror diverse phases of the countries’ history and comprise the laws of 
pre-colonial period, the laws and institutions imposed by Britain 
throughout its period of colonization, and the laws after independence 
(Kamarul, 2006). In Malaysia, the bankruptcy law is governed by the 
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Insolvency Act 1967 (Act 360). On the other hand, the bankruptcy law in 
Singapore is governed by the Bankruptcy Act (Chapter 20).  

The purpose of this paper is to analyze the latest amendments in 
bankruptcy law of both jurisdictions, using a doctrinal comparative 
analysis. The discussion is separated into two different sections, namely 
Bankruptcy Law in Malaysia and Bankruptcy Law in Singapore. Under 
each heading, the bankruptcy proceeding is laid down and followed by 
the amendment. The effects of the amendment towards the society, 
particularly the debtor and the creditor, are discussed accordingly. A 
section is devoted to compare the bankruptcy law between both 
jurisdictions. Last but not least, this paper concludes the discussion by 
choosing a better legal framework. 

 
2.0 Bankruptcy Law in Malaysia  

The bankruptcy law in Malaysia is governed by the Insolvency Act 
1967 (Act 360) (IA). It is initially derived from the English Bankruptcy Act 
of 1914 (Leong, 2003, 2). IA came into force, known as Bankruptcy Act 
1967 (BA), throughout Malaysia on 30th September 1967. The change of 
name is effected by the most recent amendment vide Bankruptcy 
(Amendment) Act 2017 (Act A1534) (BAA).  

 
3.0 Bankruptcy Proceeding in Malaysia 

The Federal Court in Ambank (M) Bhd v Tan Tem Son22 defines 
bankruptcy proceeding as an action to enforce a judgment of bankruptcy 
against a debtor. The High Court has jurisdiction in bankruptcy cases 
pursuant to Section 88 IA. This part laid down briefly the flow of 
bankruptcy proceeding in Malaysia by referring to Khoo (2003) and Lexis 
Nexis (2015) with alignment in accordance with the provisions in IA.  

 
3.1 Act of Bankruptcy  

Bankruptcy is a legal term to describe a position where a person 
failed to pay his or her outstanding debts. “Debtor” is the terminology for 
such a person. Debtor is defined by the IA as who commits the act of 
bankruptcy at the time when he was personally present in Malaysia; 
ordinarily resided in Malaysia; carrying business in Malaysia or was a 
member of a firm or partnership carrying business in Malaysia (Section 3 
(3) IA). The court in the case of Algemene Bank Nederland NV v Loo 

 
22 [2013] 3 MLJ 179, p 210. 
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Choon Yow23  states that the burden of proof to certify that a man is a 
debtor falls on the petitioning creditor. 

A person is said to be committing an act of bankruptcy in any of 
the cases provided in Section 3 (1) IA, namely (a) conveyance or 
assignment of property to trustee for the benefit of creditor; (b) fraudulent 
conveyance, gift, delivery or transfer of property; (c) conveyance or 
transfer of property or creation of charge which would be void by law as 
a fraudulent preference if the person were adjudged bankrupt; (d) leaves 
or remains outside Malaysia; or departs from dwelling house or begins to 
keep house or closes place of business; or submits collusively or 
fraudulently to an adverse judgement or order for the payment of money, 
with the intention to defeat or delay the creditors; (e) execution of 
judgment against the person under process in an action or in any civil 
proceeding, issued by High Court, Session Court or Magistrate Court for 
an amount of at least one thousand ringgit, levied by seizure of his 
property; (f) self-filing of bankruptcy petition in High Court; (g) notification 
to creditor regarding suspension of payment of debt; (i) non-compliance 
to bankruptcy notice served by creditor; or (j) returning of officer charged 
with the execution of a writ of attachment or other process that the person 
was possessed of no property liable to seizure. 

 
3.2 Bankruptcy Petition 

Both the debtor and creditor(s) can file a bankruptcy petition. The 
debtor files a petition to indicate that he is unable to pay his debts and 
his petition shall be deemed an act of bankruptcy (Section 3 (1)(f) IA), 
therefore rendering the court to make a bankruptcy order (Section 7 (1) 
IA). There is no minimum amount to qualify the debtor’s petition (Khoo, 
2003).  

The creditor(s) is only entitled to file petition if the debtor owes him 
or them together at least RM50,000, the debt is a liquidated sum payable 
either immediately or at a certain future time, the act of bankruptcy has 
occurred six months before the presentation of the petition and the debtor 
is domiciled in Malaysia or within one year before the presentation of the 
petition has ordinarily resided or had a dwelling house or place of 
business in Malaysia or has carried on business in Malaysia or has been 
a member of a partnership carrying on business in Malaysia (Section 5 
(1) IA).  

The creditor’s petition shall be verified by affidavit and served to 
the debtor personally (Section 6 (1) IA) or by substituted service as 

 
23 [1989] 2 MLJ 258, p 260. 
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ordered by the court if the debtor has the intention to defeat, delay or 
evade personal service (Section 6 (1A) IA). At the hearing of the petition, 
the creditor shall provide proof of the debt, the act of the bankruptcy as 
well as the service of the petition if the debtor is absent. The court may 
make a bankruptcy order once the court is satisfied by the proofs (Section 
6 (2) IA).24 However, if the court is not satisfied with any one of the proof 
or convinced by the debtor that he is able to pay his debt, the court may 
dismiss the petition (Section 6 (3) IA). 

 
3.3 Bankruptcy Order 

The court may make a bankruptcy order on bankruptcy petition 
presented by creditor or debtor (Section 4 IA). The order shall be 
gazetted and advertised in the local newspaper (Section 13 IA). All the 
property of the bankrupt becomes divisible among the creditors and is 
vested in the Director-General of Insolvency (DGI). DGI is appointed as 
the receiver, manager, administrator and trustee of the properties 
(Section 8 (1)(b) IA). In pursuant to the order, DGI shall take possession 
of bankrupt’s property and also books of account, paper and document 
relating to his property (Section 8 (4) IA). This only takes away bankrupt’s 
possession of the property but not the ownership (Khoo, 2003). 

At the same time, the bankrupt shall file an affidavit containing his 
principal assets and liabilities (Section 8 (3) IA). After that, he shall 
present a statement of affairs, verified by the above mentioned affidavit, 
to layout the creditor(s)’ personal information and the securities held by 
them respectively, the cause of the insolvency, the date when he last 
balanced his accounts before becoming insolvent, the amount of his 
capital at the date of such balance after providing for all liabilities and 
making allowances for bad and doubtful debts, and any other information 
required by DGI (Section 16 (1) IA). Besides, DGI shall summon the first 
meeting of the creditors (Item 2, Schedule A IA) to consider whether a 
proposal for a composition or scheme of arrangement shall be 
entertained and the mode of dealing with the bankrupt’s property (Section 
15 (1) IA). 

After the submission of statement of the affair and first meeting 
among creditors (Section 17 (2) IA), DGI shall apply to the court to hold 
a public examination to examine the debtor’s conduct, dealing, and 
property. The power to order, conduct, and conclude the examination is 
vested in court (Section 17 IA). 

 
 

24 Re Tan Sri Kishu Tirathai [2008] 3 MLJ 72, p 79. 
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3.4 Composition or Scheme of Arrangement 
According to Lexis Practical Guidance: Malaysia Dispute 

Resolution (“Composition or Scheme,” n.d.), the composition or scheme 
of arrangement is a procedure which provides a debtor with an 
opportunity to propose a feasible scheme of payment to their creditors 
for the satisfaction of the outstanding debts. It may be put forward by the 
debtor after the bankruptcy order is made against him. The debtor 
submits a proposal for a composition or scheme of arrangement to DGI, 
who will summon the first meeting of the creditors (Item 2, Schedule A 
IA). In the first meeting, the creditors may resolve by a majority in the 
number of the creditors and at least three-fourth in value of the creditors, 
personally or by proxy (Item 15, Schedule A IA), to entertain such 
proposal by the debtor. Such resolution is referred to as “special 
resolution” (Section 18 (1) IA). If the special resolution to entertain the 
proposal was passed, a subsequent meeting will be convened where the 
proposed composition or scheme has to be confirmed by another special 
resolution (Section 18 (2) IA).  

After the proposed composition or scheme of arrangement has 
been confirmed by the creditors in the subsequent meeting, the bankrupt 
or the DGI may apply to the court to approve such composition or scheme 
(Section 18 (6) IA). During the hearing of the application, the court must 
take few considerations before approving a composition or scheme: the 
DGI’s report as to the terms of the composition or scheme, the conduct 
of the debtor and any objections which may be made by any creditor 
(Section 18 (8) IA). 

At conclusion of the hearing, if the court is of the opinion that the 
terms of the composition or scheme are not reasonable or are not 
calculated to benefit the general body of creditors, and in any case, which 
the court is required under the IA to refuse a bankrupt his discharge, the 
court shall refuse to approve a composition or scheme. It also may be 
refused if the court is justified by any facts to refuse, qualify or suspend 
the discharge (Section 18 (9) IA). According to the ruling in the case of 
Re Yeo Jin Guat,25 the court is not bound to approve a composition 
merely because the majority of the creditors have voted for it. Instead, 
the court has to consider the public policy as a whole in exercising the 
discretion to approve or reject the composition. In this case, the bankrupt 
had contracted a high amount of debt without having any reasonable 
grounds of expectation of being able to repay the debt. Subsequent to 
the bankruptcy declaration, the bankrupt proposed composition of the 

 
25 [1953] 1 MLJ 134. 
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arrangement of 15%, which was, in the opinion of the DGI, undoubtedly 
low. However, since the composition was approved by the majority in 
creditors’ meeting, the DGI viewed it as favourable to the creditors and 
therefore did not object it. Nevertheless, the composition was rejected at 
the stage of approval by High Court, on the ground of “the very small 
dividend proposed, the extent of the liabilities and the conduct of the 
bankrupt when contracting the debt”. On appeal, the Court of Appeal 
dismissed the suit too, on the ground of public policy. The court held that 
despite the majority vote for the composition, in view of the bankrupt’s 
deplorable conduct from the point of view of commercial morality and his 
apparent unreadiness to be relieved from the consequences of 
bankruptcy, the composition must be rejected.  

If the composition or scheme is approved by the court, it becomes 
binding on all creditors (Section 18 (11) IA). Subsequently, the court may 
make an annulment order against the bankruptcy order and vest the 
property back in the bankrupt or any person appointed by the court on 
certain terms and conditions (Section 18 (10A) IA).  

 
3.5 Distribution of Dividends  

After the adjudgment of bankrupt, DGI shall declare and distribute 
the estate and dividends among the creditors that have proved their debt 
as soon as possible (Section 62 (1) IA). Each phase of dividend shall be 
declared and distributed at intervals of not more than twelve months from 
the prior distribution (Section 62 (3) IA). Upon the declaration, DGI has 
to send notice to creditor showing the amount of dividend and payment 
method (Section 62 (5) IA). After the payment of the dividend is made, 
DGI is discharged from all liabilities regarding the payment (Section 62 
(7) IA).  

As for creditors who have not proved their debt, DGI shall send 
reasonable notice to them prior to the commencement of declaration and 
distribution (Section 62 (4) IA) as well as a final dividend (Section 66 IA). 
If the creditors have afterwards proved themselves, they are entitled to 
their share of dividend before the money is used for future dividend but 
they cannot interfere with the declaration before their clarification 
(Section 65 IA). 

 
3.6 Discharge of Bankruptcy  

The discharge of bankruptcy releases the bankrupt from all debts 
provable in the bankruptcy (Section 35 IA). There are three methods of 
discharging the bankruptcy, namely discharge by court, discharge by 
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DGI, and automatic discharge. Firstly, a bankrupt may at any time apply 
to the court for an order of discharge (Section 33 (1) IA). On hearing, the 
court shall consider the DGI’s report as to the bankrupt’s conduct and 
affairs, and may hear any creditor (Section 33 (9) IA) to determine either 
to grant or refuse the application or suspend the order of discharge 
(Section 33 (3) IA). The case of Re Mohana Sundari d/o M Subramaniam; 
ex p United Prime Corp Bhd26 affirmed that when a bankrupt apply to 
court for a discharge from bankruptcy, the court should take into account 
and consider the following factors: (a) the report of the DGI as to the 
bankrupt’s conduct and affairs including the bankrupt’s conduct at the 
time of the bankruptcy proceedings; and (b) the cause of the bankrupt’s 
insolvency, the bankrupt’s conduct relevant to his bankruptcy, the 
conduct of the bankrupt subsequent to his insolvency, interests of the 
public at large and commercial morality.  

Secondly, DGI may issue a certificate discharging a bankrupt from 
bankruptcy (Section 33A (1) IA). This is only viable after five years has 
lapsed since the date of the bankruptcy order (Section 33A (2) IA). 
Further, the DGI’s discretion to discharge is subject to the opinion of 
creditors (Section 33A (1) & 33B IA). If the creditor(s)’ objection is 
rejected by the DGI, he may apply to the court to stop the DGI from 
issuing the certificate of discharge (Section 33B (4) IA). The court may, 
after hearing the DGI and the bankrupt (Section 33B (5), either dismiss 
the application or prohibit the issuance of a certificate for a period of two 
years (Section 33B (6) IA). However, according to the case of Asia 
Commercial Finance (M) Berhad v. Bassanio Teo Yang,27 the power 
granted under subsection (6) is merely the power to delay the discharge 
of a bankrupt. Furthermore, according to the case of Re: Endon 
Tamseran; Ex-Parte: Parkash Singh Wasawa Singh,28 the court cannot 
extend the order prohibiting the DGI from issuing a certificate to 
discharge the bankrupt for more than two years. Referring back to the 
Asia Commercial Finance case, in exercising the power to delay the 
discharge, the court should, save for exceptional reasons, be slow to 
substitute its own views as to how that discretion should be exercised as 
that duty has been entrusted to the DGI by the Parliament. The court 
should be mindful that this is not an application under Section 33 where 
the court has the sole power to determine whether a bankrupt should be 
discharged. This case suggested that the court should only interfere if 
there is clear cut abuse of Section 33A. The example of clear cut abuse 

 
26 [2004] 5 MLJ 227, p 232. 
27 [2009] MLJU 313. 
28 [2009] 8 CLJ 379, p 383. 
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is when the DGI allows a discharge where the bankrupt had obtained 
huge loans with no intention of paying them back or where the bankrupt 
is maintaining an extravagant lifestyle beyond his reported income or 
where he has continued to be reckless in his financial affairs.  

Thirdly, a bankrupt is discharged automatically from bankruptcy 
on the expiration of three years from the date of the submission of the 
abovementioned statement of affairs, provided that the bankrupt has 
achieved amount of target contribution of his provable debt and the 
bankrupt has complied with the requirements to render account of money 
and property to DGI (Section 33C (1) IA). This is a new discharge method 
introduced by Bankruptcy (Amendment) Act 2017 (Act 1534). The 
creditor(s) may object to the automatic discharge by applying for an order 
from the court to suspend the discharge. Notably, the objection is limited 
to the grounds of commitment of offence under IA or Section 421, 422, 
423 or 424 of the Penal Code relating to fraudulent disposition or 
concealment of property to prevent distribution to creditors by bankrupt; 
the resultant prejudice of the administration of the bankrupt’s estate; or 
the failure of bankrupt to co-operate in the administration of estate 
(Section 33C (4) IA). Upon the application of suspension, the court may, 
after hearing the DGI and the bankrupt (Section 33C (6) IA), either 
dismiss the application and approve the discharge; or suspend the 
discharge for a period of two years (Section 33C (7) IA). If the automatic 
discharge is suspended, the bankrupt shall continue to fulfil his duties 
and obligations for another two years. He would be discharged 
automatically at the end of the two years’ period (Section 33C (8) IA). On 
the other hand, if the automatic discharge is not objected or the 
application to suspend is dismissed, the DGI shall issue the certificate of 
automatic discharge (Section 33C (9) IA).  

 
3.7 Annulment of Adjudication 

According to Section 105 (1) IA, if the court is of the opinion that 
the debtor ought not to be adjudged bankrupt; or the court is satisfied that 
the debtor has already settled the debt; or the bankruptcy proceeding is 
pending for distribution of estate and ought to take place in Singapore, 
the court may annul the bankruptcy order. All previous acts done by DGI 
or court shall be valid but the property of the debtor shall vest in an 
appointed person by the court; or the debtor himself on terms and 
conditions (Section 105 (2) IA). 

 
4.0 Changes via the Bankruptcy (Amendment) Act 2017 
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Malaysia bankruptcy law has undergone some important changes 
by the Bankruptcy (Amendment) Act 2017 (Act A1534) (BAA) which was 
gazetted on 18th May 2017. The amendment provides three new 
provisions and seven modifications. Remarkably, the amendment has 
changed the name of the statute from Bankruptcy Act 1967 (BA) to 
Insolvency Act 1967 (IA). The comparison between the BA and IA is 
incorporated in Table 1 below.  
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Table 4 : List of Changes through Amendment to Malaysian Bankruptcy Act  

 
 

Bankruptcy Act 1967 Insolvency Act 1967 

Name Bankruptcy Act 1967 Insolvency Act 1967 
Rescue 
Mechanism 

None Voluntary Arrangement 

Stricter 
Requirements 
for Service of 
Bankruptcy 
Papers      
 

Section 3 (2) & 6(1): A 
bankruptcy notice shall 
be in the prescribed 
manner and shall state 
the consequences of 
non-compliance 
therewith and shall be 
served in the prescribed 
manner. 

• The words ‘in the prescribed 
manner’ are substituted by 
the words ‘personally to a 
debtor’.  

• Substituted service by the 
court for a debtor with the 
intention to defeat, delay or 
evade personal service.  

 
Threshold for 
bankruptcy 

RM 30,000 RM 50,000 

Single 
bankruptcy 
order 

None Single bankruptcy order in place of 
receiving and the adjudication order. 

Social 
Guarantor 

Bankruptcy proceeding 
against social guarantor 
was allowed. 

Absolute prohibition to bankruptcy 
proceeding against the social 
guarantor. 

Other 
Guarantors 

No restriction on 
bankruptcy petition to 
any guarantor. 

Leave from the court is mandatory for 
bankruptcy action against the 
guarantor. 

New list of 
bankrupts to 
be allowed 
discharge 

No restriction on the 
objection of discharge by 
creditors 

Creditors are prohibited to object to 
the discharge of social guarantor; 
disabled person; deceased bankrupt 
and bankrupt suffering a serious 
illness. 

Automatic 
Discharge 

None. Discharge could 
only be executed by court 
or DGI. 

Automatic discharge after three years 
of the bankruptcy. 

Insolvency 
Assistance 
Fund 

None Establishment of the Insolvency 
Assistance Fund for the betterment of 
the administration and proceedings 
relating to bankruptcy. 

 
4.1 Change of Name: Bankruptcy Act 1967 to the Insolvency Act 1967 

By virtue of Section 4 of BAA, the word “bankruptcy” in BA is 
substituted by the word “insolvency” hence changing the name of the Act 
from Bankruptcy Act 1967 to Insolvency Act 1967. Section 5 of BAA 
provides that all references to BA shall be construed as references to IA 
after the commencement of operation of the amendment act. The use of 
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the term insolvency may cause slight confusion in future due to the use 
of the term “insolvency practitioner” in Companies Act 2016 to describe 
an entity whose main role is to advise  company directors while the term 
“insolvency” will now also refer to the bankruptcy of individuals (Lee Shih, 
2016). 
4.2 Introduction of the Rescue Mechanism: Voluntary Arrangement 

Section 8 of BAA added a new pre-bankruptcy rescue mechanism 
known as voluntary arrangement into the law, as reflected by the addition 
of Sections 2A to 2Q into IA. The voluntary arrangement means a 
composition in satisfaction of a debtor’s debt or a scheme of arrangement 
of debtor’s affairs (Section 2A IA). It provides the debtor with an 
opportunity to rearrange his debts with his creditors at any time before 
he is adjudged bankrupt (Section 2C (1) IA).  

A debtor who intends to propose a voluntary arrangement shall 
appoint a nominee registered with DGI (Section 2F (1) IA) to supervise 
and implement the voluntary arrangement (Section 2C (2)(a) IA). The 
nominee could be a chartered accountant, an advocate and solicitor or 
such other person to be determined by the Minister upon the 
recommendation of DGI (Section 2G (1)(a) IA). The debtor then files a 
court application for an interim order of voluntary arrangement (Section 
2C (2)(b) IA). The interim order will only last for 90 days and cannot be 
extended (Section 2D (3) IA). 

The interim order will grant protection by prohibiting all legal 
proceedings against the debtor except with permission from the court 
(Section 2E IA). Within the 90-days interim period, the nominee will hold 
a meeting with the creditors to secure their approval for the voluntary 
arrangement (Section 2I (1) IA) by special resolution (Section 2I (3) IA). 
If the approval is obtained, it will then bound on all the creditors and the 
debt shall be arranged accordingly (Section 2K (1) IA). If the creditors 
have declined to approve the debtor’s proposal, the court may set aside 
the interim order (Section 2J (2) IA) and the debtor would be returned to 
his initial position which is subject to the risk of being filed a bankruptcy 
petition.  
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4.3 Stricter Requirements for Service of Bankruptcy Papers 
In Section 3 (2) of BA, the bankruptcy notice shall be served ‘in 

the prescribed manner’. Section 9 of BAA amended the phrase to 
‘personally to a debtor’ and insert after subsection (2) the subsections of 
2A, 2B, and 2C which the creditors may apply to the court for a 
substituted service provided that he proves to the satisfaction of the court 
that the debtor has the intention to defeat, delay or evade personal 
service and leaves or stay away from Malaysia or absents himself from 
his home or place of business. Section 13 (b) of BAA provides the same 
to amend the service procedure of creditor’s petition at Section 6 of IA. 

 
4.4 Higher Threshold for Bankruptcy: RM50,000.00 instead of 

RM30,000.00 
Before the amendment, a creditor cannot present a bankruptcy 

petition against a debtor unless the aggregate amount of debts amounts 
to RM30,000 (Section 5 (1)(a) BA). Section 12 (a) BAA amended the 
amount to a higher threshold at RM50,000. It means that a petition 
founded on a sum below RM50,000 would be dismissed. 

In the case of Re Mat Shah, ex parte Raghbir Singh,29 the court 
had to consider whether a bankruptcy petition, pursuant to a bankruptcy 
notice, which had included illegal interest ought to be entertained or not. 
With the sum reduced below the statutorily permitted amount and when 
the illegal interest now eliminated, the court had no recourse but to 
dismiss the bankruptcy petition (Lexis Nexis, 2015). 

 
4.5 Single Bankruptcy Order 

BAA introduces single order for bankruptcy, i.e. the bankruptcy 
order (Section 4 IA), to replace the separated receiving orders (Section 
4 BA) and adjudication orders (Section 24 BA). The purpose of receiving 
orders is to protect the debtor’s property by vesting it into DGI while 
adjudication orders serve to declare the state of bankruptcy. The 
previous position under BA allowed for a composition or scheme of 
arrangement to be put forward to the creditor during any of the two 
stages, namely: after receiving order is made against the debtor (Section 
15 (1) BA) and after an adjudication order is made against the debtor 
(Section 26 (1) BA). In the amended bankruptcy regime, the scheme of 
arrangement can only be put forward after a bankruptcy order is made 
against the debtor (Section 15 (1) IA). The previous position where the 

 
29 [1981] 2 MLJ 159, p 159. 
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debtor is allowed to put forward a composition or scheme of arrangement 
during the receiving order stage is now replaced with the introduction of 
abovementioned voluntary arrangement (“Composition or Scheme,” 
n.d.).  

The debtor runs a higher risk if he or she makes the proposal for 
a composition or scheme of the arrangement after the bankruptcy order 
(“Composition or Scheme,” n.d.). This is because Section 18 (14) of IA 
allows any creditor, including those who have not proved their debt, to 
apply for the annulment of the composition or scheme and adjudgment 
of bankruptcy once the debtor at any time defaults on the fulfilment of 
composition or scheme of arrangement. 

 
4.6 No Bankruptcy on Social Guarantor 

A social guarantor is a person who does not profit and essentially 
provides a guarantee for a loan, scholarship or grant for education, a hire-
purchase transaction of the vehicle for personal or non-business use, and 
a housing loan transaction for the personal dwelling (Section 2 IA). 

Previously, Section 5 (3) of BA allowed for bankruptcy 
proceedings against a social guarantor if the creditor had exhausted all 
avenues to recover from the debtor. In the case of Hong Leong Bank Bhd 
v Khairulnizam Jamaludin,30 the issue was whether the appellant should 
have filed an ex parte application for leave to commence bankruptcy 
proceedings against the respondent, a social guarantor, before the 
appellant filed the bankruptcy notice or would the filing of an affidavit to 
explain all the steps taken against the hirer is enough to satisfy the 
requirement of Section 5 (3) of BA. The court held that by proving the 
exhaustion of all avenues to recover debts owed to the appellant by the 
hirer satisfied the requirement of Section 5 (3) of BA to commence the 
bankruptcy action against the social guarantor respondent. 

However, the law has changed where there will now be an 
absolute prohibition towards bankruptcy action against social guarantor 
(Section 12 (b) BAA). The Minister in the Prime Minister's Department 
Datuk Seri Azalina Othman, said that “there have been a lot of cases 
where social guarantors were made bankrupt. This is an improvement to 
the previous process and a system that is fairer to them” (Akil & Carvalho, 
2017). 

 
4.7 Other Guarantors 

 
30 [2016] 7 CLJ 335, p 346. 
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A new subsection (4) has also been inserted, by virtue of Section 
12 (b) & (c) of BAA, in Section 5 of IA to add protection for other types of 
guarantors (besides social guarantors). A creditor must obtain a leave of 
the court before commencing any bankruptcy action against a guarantor 
(Section 5 (3)(b) IA). To obtain leave, the creditor must satisfy the court 
that he has exhausted all modes of execution and enforcement including 
seizure and sale, judgment debtor summons, garnishment, bankruptcy 
or winding up proceedings to recover the debts owed by the principal 
debtor (Section 5 (4) & (6) IA). 

Under the old regime, creditors can take the easier and quicker 
route of going after the guarantors without taking any serious effort of 
going after the principal debtors or taking foreclosure proceedings or land 
and properties charged to them. Such a quick-fix remedy is no longer 
available after the amendment comes into force (Salleh Buang, 2017). 

 
4.8 New List of Bankrupts to be Allowed Discharge 

Under the old law, a creditor may object the discharge of 
bankruptcy by the DGI freely (Section 33B BA). However, Section 36 of 
BAA prohibits objection against the discharge of bankrupt who: was 
adjudged bankruptcy being a social guarantor; has a disability under the 
Persons with Disabilities Act 2008; or has passed away; or is suffering 
from a serious illness certified by a Government Medical Officer. These 
new humanizing elements are now contained in the new subsection (2A) 
of Section 33B of IA. 

 
4.9 Automatic Discharge 

Section 33C has been inserted into the law by virtue of Section 37 
of BAA to provide an automatic discharge of bankrupts. The procedure 
for automatic discharge has been laid down in detail in the above 
paragraph. The highlight-worthy point at this part is the suspension of 
automatic discharge. The BAA by its wordings suggests that the 
automatic discharge after a suspension of two years is conditional upon 
the due fulfillment by the bankrupt of his duties and obligations during 
that period. After the 2-year period, there is no literal automatic discharge 
and it is up to the DGI to commence fresh proceedings for the issue of a 
certificate of discharge (which may be objected to by the creditors) 
(Padasian, 2017).  

The Malaysian Courts have had opportunities to consider the 
factors that have to be taken into account when dealing with challenges 
to an application for the issue of a certificate of discharge. The cases 
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below may provide helpful guidance by way of analogy for the issuance 
of a certificate of automatic discharge by DGI (Padasian, 2017).    

In Re Benny Ong Swee Siang; Ex p United Overseas Bank 
(Malaysia) Bhd,31 the High Court held that the DGI does not have an 
absolute discretion to issue the certificate of discharge and his discretion 
must be exercised reasonably and with due consideration as demanded 
by public interest, reason and justice. A contrary view has been laid down 
in other cases, for instance, in Re Endon Tamseran; Ex P Parkash Singh 
Wasawa Singh,32 where the High Court held that the DGI has practically 
unfettered discretion in dealing with an application for the issuance of 
such certificate. However, the view in Re Benny Ong Swee Siang is to 
be preferred as the DGI is prevented to judge based on his sole opinion 
or even prejudice against either party, but his decision is subject to public 
interest, reason, and justice. 

In Maybank Finance Bhd v Lee Kee Sen,33 the High Court ruled 
that the DGI has the burden of justifying that the discharge is warranted 
and just in the circumstances of the case.  It depends on whether a 
delicate balance could be achieved between the interests of the bankrupt 
to free him from the chains of bankruptcy and the right of the creditors to 
receive the judgment sum. This is consistent with the pronouncements of 
the Court of Appeal in the case of Lim Hun Swee v Malaysia British 
Assurance Bhd & Ors and Other Appeal34 where it held that although in 
an appropriate and deserving case, a bankrupt may be discharged from 
his bankruptcy; he should not be discharged at the expense 
of commercial morality and public perception on bankruptcy law in the 
country. In allowing a discharge, the court must be very cautious in 
balancing between the interest of the bankrupt as an individual and the 
interest of the public and commercial reality at large. In the case of Public 
Bank Bhd v Choong Yew Wah,35 the court also cautioned that society at 
large must not be given the impression that being bankrupt is not a 
serious matter.  

Although the cases of Lim Hun Swee and Public Bank both dealt 
with the conventional applications to the court for a discharge, the Court 
of Appeal’s pronouncements is arguably applicable to an application for 
the issuance of a certificate of automatic discharge. In the context of the 
amendment, the DGI’s discretion will still have to be exercised according 

 
31 [2016] 3 CLJ 1001, p 1006. 
32 [2009] 8 CLJ 379, p 385-386. 
33 [2014] 10 CLJ 543, p 544. 
34 [2010] 8 CLJ 680, p 697. 
35 [2014] 5 CLJ 695, p 705-706. 
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to the established principles at both stages of the process: (a) when 
deciding whether to issue a notice of discharge; and (b) when responding 
to a proposed automatic discharge. 

 
4.10 New Insolvency Assistance Fund 

Section 48 BAA also introduces a new provision of Section 77A 
to provide for the establishment of the Insolvency Assistance Fund (IAF). 
The IAF is administered and controlled by the DGI to achieve the 
betterment of the administration and proceedings relating to bankruptcy 
(Lee Shih, 2016). The IAF consists of the profit of the investment of 
surplus fund under Section 77 of IA and all costs, fees, charges and 
money recovered by the DGI in any proceedings taken under the IA, in 
which money from the IAF was applied (Section 77A (2) IA). This new 
provision conferred upon DGI the power to apply the fund to pay the cost 
and expenses of advocates in any proceeding related to bankrupt’s 
estate as well as the expenses in the administration of the estate (Section 
77A (3) IA). 

 
4.11 Applicability of the Amendment 

Except for the amendments related to prohibited objections to the 
discharge of a bankrupt which have retrospective effect, the IA is only 
applicable to debtors, except social guarantor, who has been adjudicated 
bankrupt after the BAA has taken force. All proceedings, actions or other 
related matters pending under the original BA will be continued or 
concluded under BA as it stood before the IA came into operation 
(Section 60 BAA). 

 
5.0 Bankruptcy Law in Singapore  

The bankruptcy law in Singapore is governed by the Bankruptcy 
Act (Chapter 20). Singapore’s bankruptcy regime started with the 
Bankruptcy Ordinance 1888 when Singapore was part of the British 
Straits Settlement (Tan & Loh, 2001). The Ordinance was enacted based 
on the English Bankruptcy Act 1883. For 107 years, the structure and law 
established by the Ordinance remained intact. In 1995, substantial 
amendments were made to the old bankruptcy law in order to keep pace 
with the social and economic developments in Singapore and it is 
renamed to Bankruptcy Act (Chapter 20).  

 
5.1 Bankruptcy Proceedings in Singapore 
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This brief proceeding of Singapore bankruptcy law has been laid 
down in Part VI of Bankruptcy Act (Chapter 20). The court having 
jurisdiction in bankruptcy cases is the High Court.36 The judiciary 
presides over pre-insolvency court applications and makes the relevant 
insolvency orders (bankruptcy order for individual insolvency and 
company winding-up order for corporate insolvency). Its role is very much 
reduced subsequently as the administrator would be appointed to 
administer the insolvency estates.  

 
5.2 Bankruptcy Application 

In Singapore, a debtor can file a bankruptcy application by 
himself37 or be filed a bankruptcy application by the creditor(s).38  A 
petitioning creditor or debtor can begin bankruptcy application if the 
debtor: is domicile in Singapore; owns property in Singapore; ordinarily 
resides in or operates a business in Singapore within a year of the 
application;39 and owes a sum of money exceeding SGD15,000 with the 
debt is a liquidated sum payable to the creditor immediately and unable 
to repay the debt. 40 

The presumption of inability to pay is based on some criteria. If 
the situation satisfies court with the following criteria, the petition will be 
approved: the debtor fails to comply with a statutory demand for the debt 
to be paid; the debtor fails to fulfil a court order to pay the debt; the debtor 
flees from the country to avoid paying the debt; or the Official Assignee 
(OA) certifies that the debtor cannot pay the debt.41 

However, in cases where a debtor has less than SGD100,000 in 
unsecured debts,42 he may be able to avoid bankruptcy by entering into 
a Debt Repayment Scheme administered (DRS) by the OA.43 He could 
work out a method to repay the debt within a fixed period of time not 
exceeding five years.44 When the debtor meets his financial obligations 
under the DRS, he will be released from his debts and have a fresh start 
thereafter.45 The process is portrayed in Figure 1 below. 

 
36 Section 3 Bankruptcy Act (Chapter 20). 
37 Ibid, Section 58(1)(a). 
38 Ibid, Section 57(1)(a). 
39 Ibid, Section 60(2)(a). 
40 Ibid, Section 61(1). 
41 Ibid, Section 62. 
42 Ibid, Section 56B(2A). 
43 Ibid, Section 56E(2). 
44 Ibid, Section 56H(6)(b); Section 56E, Section 56F, Section 56G, Section 56H, Section 56I and 

Section 56J. 
45 Ibid, Section 56N(1). 
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Figure 1 : The Debt Repayment Scheme of Singapore Insolvency Office 
(2017) 

5.3 Bankruptcy Order 
A hearing will be held after the filing of the bankruptcy application. 

46 A bankruptcy order will be made against the person who is adjudged 
bankrupt pursuant to the hearing. 47 The property of the bankrupt shall 
vest in the OA and become divisible among his creditors.48 The bankrupt 
shall submit a statement of affairs49 concerning his debts, assets, and 
liabilities to OA.50 The bankrupt shall also submit an account of money 
and property for his necessary expenses. 51 On the other side, the OA 
shall determine the bankrupt’s monthly contribution and target 

 
46 Section 65(1) & 67 (1) Bankruptcy Act. 
47 Ibid, Section 75. 
48 Ibid, Section 76(1)(a)(i). 
49 Ibid, Section 81(1). 
50 Ibid, Section 81(3). 
51 Ibid, Section 82(1). 
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contribution in respect of the bankruptcy. 52 Being vested with the 
bankrupt’s property, the OA has the right to take possession, 53 seize54 
and sell off the bankrupt’s property.55 The OA shall afterwards declare 
and distribute the dividend among creditors who have proved their 
debts.56  

 
5.4 Discharge and Annulment 

The bankrupt may make an offer of composition or a scheme of 
arrangement to pay his debts pursuant to the bankruptcy order. 57 If the 
offer is accepted by the creditors, the bankrupt is discharged from 
bankruptcy and the bankruptcy order would be annulled. 58 Otherwise, if 
the debts have been fully repaid, the bankrupt can then apply to the court 
for annulment of his bankruptcy status.59 The discharge would release the 
bankrupt from all his debt. 60 

 
6.0 Changes via Bankruptcy (Amendment) Act 2015 

Ever since the enactment of Bankruptcy Act (Chapter 20), the Act 
has undergone three major amendments in 1999, 2009, and 2015. The 
latest transformation in 2015 which came into effect on 1st August 2016 
is described as “more rehabilitative for bankrupts and encourage 
creditors to exercise financial prudence when extending credit” 
(“Changes to Singapore’s Bankruptcy Framework,” 2016). There were 
five significant amendments as below. 

 
6.1 Increased Debt Threshold 

The minimum debt for initiating a bankruptcy proceeding has been 
increased from SGD10,000 to SGD15,000.61 Taking into effects the 
inflation over the intervening years, the policy rationale for this reform is 
to encourage debtors and creditors to resolve debts without going 
through the formal bankruptcy procedure. It is anticipated that the 
increment in the threshold on its own is not likely to cause any major 

 
52 Ibid, Section 86A(1)(a), Section 108A. 
53 Ibid, Section 107. 
54 Ibid, Section 108. 
55 Ibid, Section 111. 
56 Ibid, Section 117(1). 
57 Ibid, Section 95(1). 
58 Ibid, Section 95A(1). 
59 Ibid, Section 123(1)(b). 
60 Ibid, Section 127. 
61 Section 61(1)(a) Bankruptcy Act; Section 13(b) Bankruptcy (Amendment) Act 2015. 
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impact or significant difficulty in the debt recovery process engaged by 
the creditors (Singapore Bankruptcy Amendment, 2016). 

When the bankruptcy debt threshold was last revised to 
SGD10,000 in 1999, this figure was equivalent to the 36th to 40th 
percentile of the average annual household income per household 
member amongst resident employed households, and the 10th percentile 
of full-time employed residents aged 21 years and above. By 2012, these 
figures have increased to around SGD18,000 and SGD13,000, 
respectively. Therefore, the debt threshold is set at SGD15,000, which is 
the midpoint of the two benchmarks (Summary of Key Reforms, n.d.). 

 
6.2 Discharge framework 

Bankruptcy administration is often lengthy because there are no 
statutorily mandated exit points for bankrupts to be discharged. This 
prolonged period of bankruptcy is a detriment to the creditors. The new 
regime introduces a framework with clear exit points and time frame for 
discharge. The timeline for discharge differs between first-time bankrupt 
(between 3 to 7 years) and a repeat bankrupt (between 5 to 9 years).62 

This provides greater certainty in bankruptcy resolution. It also 
facilitates rehabilitation and debt repayment on the part of the bankrupt. 
Bankrupts are able to form a repayment plan. Accordingly, creditors are 
more likely to obtain a recovery on their debts with the more fixed regime 
and monetary markers. The key consideration in assessing a bankrupt’s 
eligibility for discharge is whether he has paid his “target contribution” in 
full, which is determined based on the bankrupt’s earning potential 
(Changes to Singapore’s Bankruptcy Framework, 2016). Bankrupts who 
pay their target contributions in full prior to discharge will have their 
names removed from the public register five years after discharge, while 
those who fail to do so will have a permanent record of their bankruptcy 
on a public register.63 The new discharge framework is reflected in Figure 
2 below. 

 
6.3 Proof of Debt 

After the creditors file the petition, there is a four months period 
for them to file their proof of debt promptly.64 If the creditors fail to file it 
within the period, they will be excluded from the benefit of any 
distributions made from the bankrupt’s estate (Insolvency Office, n.d.). 

 
62 Section 125(2) of Bankruptcy Act; Section 42 Bankruptcy (Amendment) Act 2015. 
63 Section 163(1C) Bankruptcy Act; Section 58(a) Bankruptcy (Amendment) Act 2015. 
64 Section 88A(2) Bankruptcy Act; Section 27 Bankruptcy (Amendment)Act 2015. 
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The creditors may apply to court65 or OA66 if the extension of time is 
needed.  

 
Figure 2 : New Differentiated Discharge Framework for Bankrupts in 

Singapore Ministry of Law Singapore (n.d) 

6.4 Expedited Bankruptcy Application 
After a statutory demand for payment has been issued to a debtor, 

the creditor will no longer have to wait for a 21-day period to lapse before 
filing a bankruptcy application. However, the creditor must show a 
serious possibility that the debtor's property or its value will be 
significantly diminished before the 21-day period ends.67 This 
amendment allows creditors to take steps to preserve assets available 
for distribution at an earlier stage, such as the appointment of interim 
receivers and/or activate other statutory restrictions against dispositions 
of and execution against the debtor’s property (Indranee Rajah, 2015). 
However, even if an expedited application is made, the bankruptcy order 
will only be made upon the expiry of the 21-day period so as to allow 

 
65 Section 88A(3) Bankruptcy Act; Section 27 Bankruptcy (Amendment) Act 2015. 
66 Section 88A(4) Bankruptcy Act; Section 27 Bankruptcy (Amendment) Act 2015. 
67 Section 63A Bankruptcy Act; Section 14 Bankruptcy (Amendment) Act 2015. 
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sufficient time for the debtor to settle or set aside the statutory demand.68

  
 

6.5 Mandatory Appointment of Private Trustee for Institutional 
Creditor  
The new amendment has mandated the appointment of a private 

trustee if the creditor making the bankruptcy application is an institutional 
creditor or a subsidiary of an institutional creditor, or the debt 
when incurred was payable to an institutional creditor or its subsidiary.69 
“Institutional creditors” are banks and finance companies regulated by 
the Monetary Authority of Singapore (MAS) or business undertakings 
having an annual sales turnover of more than SGD100 million and with 
more than 200 employees.70 

The new provisions seek to save considerable public resources 
as currently, the OA acts as trustee in over 99% of bankruptcies, 
notwithstanding that around 60% of bankruptcies are brought by 
institutional creditors who have the resources to bear the costs of the 
administration of the bankrupt’s estate (Note on a More Rehabilitative 
Framework, 2015). If the creditor initiating the bankruptcy is an individual, 
a small business, or the bankrupt himself, the OA will continue to be a 
trustee in administration. Such a regime aims to incentivize institutional 
creditors to undertake better risk assessments before granting credit 
(More Rehabilitative Bankruptcy Framework, 2016). 

 
 

7.0 Comparative Analysis between the Amended Bankruptcy 
Regimes 
The amendments in both countries as discussed above bring 

significant changes in bankruptcy laws.  For the purpose of this paper, 
this section conducts the comparative analysis between the amendments 
of two legal frameworks, particularly on the aspects of rescue 
mechanism, the threshold for bankruptcy, discharge from bankruptcy, 
and examination of debtor. The similarities and differences between both 
countries are shown in Table 2 and 3.  

 
7.1 Rescue Mechanism 

 
68 Section 65(1A) Bankruptcy Act; Section 15 Bankruptcy (Amendment) Act 2015. 
69 Section 33(1A)(b) Bankruptcy Act; Section 6(b) Bankruptcy (Amendment) Act 2015. 
70 Section 33(3) Bankruptcy Act; Section 6 Bankruptcy (Amendment) Act 2015. 
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As a reflection to the international standard practice among 
developed countries such as United Kingdom and Singapore, a new pre-
bankruptcy rescue mechanism called the "voluntary arrangement" had 
been introduced into Malaysia IA. According to Azalina Othman, this is a 
government rescue mechanism to prevent more individuals from being 
declared bankrupts. It is also an opportunity for the debtor to settle his 
debt with the creditor based on the scheme agreed by both parties 
(Voluntary Arrangement, 2017). In Singapore, a similar mechanism has 
long stood as a Debt Repayment Scheme (DRS). It functions to seek a 
win-win outcome for both the debtor and his creditor. A debtor could 
resolve their debt within a fixed period of time while the interest of 
creditors against the debt is adequately safeguarded (Insolvency Office, 
2017). Despite the difference in name, voluntary arrangement and DRS 
are a similar mechanism to rescue debtor from the verge of being 
adjudged bankrupt. 

 
7.2 Threshold for Bankruptcy 

Both the bankruptcy thresholds have been increased. In Malaysia, 
the amount has been increased from RM30,000.00 to RM50,000.00. 
Azalina Othman was reported to have said that this increment gives more 
protection to debtors especially guarantors who are in the predicament 
due to banks and other financial institutions coming after them over the 
non-payment of loans taken by the original borrower (Azalina, 2016). On 
another hand, in Singapore, the new amendment increases the debt 
threshold for bankruptcy from SGD10,000 to SGD15,000. This increment 
encourages both debtors and creditors to resolve debts below the 
threshold, without resorting to formal bankruptcy procedure (Yasmin, 
2016). 

 
7.3 Discharge from Bankruptcy 

The main difference between the bankruptcy law in Malaysia and 
that of Singapore is the process of discharge from bankruptcy. In 
Malaysia, the new amendment sees an automatic discharge after three 
years for anyone declared as bankrupt. This is claimed as one of the 
major changes that could significantly reduce the burden on debtors 
declared bankrupt due to their own borrowings, and that of guarantors for 
loans taken by others (Azalina, 2016).  

However, there is no automatic discharge in Singapore. This is a 
tactic of the Singapore government to warn its citizen to avoid from 
getting into bankruptcy (Insolvency Office, n.d.). According to Sections 
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124 and 125 of the Bankruptcy Act (Chapter 20), a debtor can only be 
discharged from bankruptcy order by court or certificate of OA only. The 
OA shall not issue a certificate of discharge unless a period of at least 3 
years has lapsed since the date of commencement of the bankruptcy71 
and the debts do not exceed SGD100,000 or such other sum as may be 
prescribed.72  

 
7.4 Examination of Debtor 

Public examination is the oral examination of an individual on oath 
in an open court. It may be held at any time before a bankrupt’s discharge 
or the dissolution of a company in a winding up. There are two main 
reasons for holding a public examination, which is to enforce an 
individual’s attendance or co-operation on or with the DGI or OA and as 
an aid to the DGI or OA’ enquiries such as the discovery of asset (Public 
Examination, 2007). 

In Malaysia, the examination is compulsory for the debtor. 
Debtors are obliged to attend the proceeding and his conduct, dealing, 
and property be examined (Section 17 (1) IA). According to RE: Goh Wai 
Kah; Ex-P: Tan Lay Lee,ii the function of public examination is to 
determine what asset the debtor must settle towards the creditor. The 
power for the court to grant the order to DGI is in Section 16 of the Court 
of Judicature Act 1964. Under Section 17 (1) of IA, the court has a 
discretionary power to direct the public examination to be conducted in a 
modified manner.  

The public examination in Singapore is not compulsory and will 
be held on the application of the OA or creditor according to Section 83 
(1) of Bankruptcy Act. It can take place anytime after adjudgment and 
before the discharge of the bankruptcy. Apart from the public 
examination, there is an alternative and easier way called Examination 
of Judgment Debtor, which is a system in State Courts of Singapore to 
assist litigants-in-person in proceedings to determine what asset is 
available to pay off the debts. The Examination of Judgment Debtor can 
take place after a civil action is filed in court. The creditor may apply by 
summons for the debtor to be examined on oath in order to determine 
what assets are available to satisfy the judgment debt. Before the hearing 
of the summons, the creditor has to serve the debtor with the court order 
requiring the debtor to attend to court on a certain date for the hearing. 
This court order will also enclose a questionnaire where the debtor is 

 
71 S125(2)(a) Bankruptcy Act. 
72 Ibid, S125(2)(b). 
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required to fill up and the court will also state a list of documents which 
the debtor has to provide in support of his answers stated in the 
questionnaire. After completing the questionnaire, the debtor should 
serve the completed questionnaire on the creditor’s solicitor prior to the 
court hearing. The solicitor may examine him further at the hearing in 
court in relation to the assets. If he absents at the hearing, there are legal 
provisions for committal proceedings to send him into prison (Civil Justice 
Division, n.d.).  
 
Table 5 : Similarities between Malaysia and Singapore Bankruptcy Law 

 Malaysia  Singapore 

Rescue Mechanism Named as voluntary 
arrangement 

Named as Debt Repayment 
Scheme 

Threshold for bankruptcy 
(Creditor’s petition) 

Increased from RM30k to 
RM50k 

Increased from SGD10k to 
SGD15k 
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Table 6 : Differences between Malaysia and Singapore Bankruptcy Law  

 Malaysia Singapore 

Discharge  Automatic discharge after 3 
years subject to fulfillment 
of conditions 

No automatic discharge, can 
only discharge by application 
to court/Official Assignee  

Public examination of 
debtor 

Compulsory  
Conducted by DGI 

Not compulsory  
Conducted by Official 
Receiver 
Alternative - Examination of 
Judgement Debtor  

 
8.0 Conclusion 

The purpose of the bankruptcy proceeding is to provide an orderly 
regime for the resolution of unpaid debts and balances the interests of 
debtors, creditors, and society in ensuring that bankrupts are held 
accountable for their debts as well as allowing bankrupts a fresh start in 
their financial matters after a reasonable period. 

In the Malaysian context, the former BA was creditor-oriented 
which formally and practically concerned with maximizing the returns of 
the creditors and protecting creditors’ interests (Kamarul, 2006). Viewing 
the fact from another perspective, one could see that the law was harsh 
to the debtor. The amendment was introduced to provide for more 
humanely treatment to the debtor. Among others, the increment of debt 
threshold is expected to reduce the bankruptcy rates. The stricter 
requirement for service of bankruptcy papers also prevents the creditor 
to easily commence a proceeding against the debtor. The voluntary 
arrangement could save the debtor from the official state of bankruptcy 
while having his debt restructured and resolved. It is actually an 
alternative method of bankruptcy proceedings. Social guarantors are 
shielded from bankruptcy, which was caused by the loan that they have 
never taken, while other guarantors could only be sued if the creditor has 
obtained leave from the court. The amendment also protects the 
bankrupts in hardship from being objected their discharge by the creditor. 
Last but not least, the automatic discharge mechanism allows a bankrupt 
individual who fulfils certain criteria to be released faster. It is expected 
to stimulate the country's economic growth and development and at the 
same time benefit the creditors when reasonable contributions are made 
by debtors.  

In Singapore, the higher minimum debt threshold encourages 
debtors and creditors to resolve debts falling below the threshold without 
having to resort to the formal bankruptcy process. The differentiated 
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discharge framework also creates a more rehabilitative regime and sets 
out fixed exit points and clear timeframe for bankrupts to be discharged. 
The timeframes give bankrupts an incentive to adhere to their payment 
plan, their conditions of bankruptcy, and seek gainful employment as a 
means of achieving their discharge. Besides that, the removal of 
bankruptcy record allows ex-bankrupt to start afresh after they are 
discharged. Thus, their post-discharge-life would not be affected by their 
bankruptcy history, since the data is no longer available to the public. The 
expedited process gives benefit to the creditor from falling into the long 
waiting time to file the bankruptcy application. As for the administrator 
which is Official Assignee, their workload is taken off by the appointment 
of a private trustee for the institutional creditor, whereby they could focus 
their resources on cases concerning individual and small business. In 
overall, despite debtor’s rehabilitation, the Singapore amendment also 
seeks to achieve more balance between the right of debtor and creditor. 

Comparatively, Singapore bankruptcy law, in term of the 
amendment, performs better than Malaysia bankruptcy regime. It must 
be noted that the amendment in Malaysian law aligns to debtor one-
sidedly while Singapore amendment does concern about the creditor by 
enhancing their privilege to speed up the procedure despite several paths 
for the debtor to avoid bankruptcy. It is undeniable that debtor-friendly 
regime is good. However, since social justice and balance always 
outweigh individual hardship, the debt must be paid and bankruptcy must 
be prevented by all means. Therefore, technically and fairly speaking, 
debtors who could not repay their debt definitely deserve the bankruptcy 
proceeding. In fact, the Ministry of Law of Singapore (n.d.) did express 
that the reason for not implementing automatic discharge is to warn 
Singaporeans to avoid from getting into bankruptcy. Arguably, Malaysia 
amendment is too kind to the debtor as compared to Singapore 
amendment. Apart from that, the Singapore amendment also provides 
better rehabilitation process. Through rehabilitation, ex-bankrupts 
entitled for a complete deletion of their bankruptcy history and have a 
fresh start in their life. Singapore regime allows this, provided that the ex-
bankrupts comply with the debt resolution. It is recommended for 
Malaysian lawmaker to consider adopting this rehabilitation process 
since bankruptcy history means bad credit which could badly affect the 
employment opportunity. In conclusion, Singapore’s bankruptcy regime 
provides balanced protections to both parties of the bankruptcy 
proceeding, the debtor and creditor to achieve social justice. 
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