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Abstract 
The health supplement market in Malaysia is on the rise. This is due to high 
demand of health supplements by Malaysian consumers. More and more 
consumers are taking charge of their health and seeking alternatives from 
medicine. They no longer seek medical advice when they are having health 
issues. To them, they are responsible towards their own health and will not let 
others take charge of their health. These consumers get information regarding 
their health through the internet. They will purchase health supplements which 
they think are suitable to solve their health issues. However, questions arise as 
to whether consumers are protected if the health supplement consumed is 
defective and the consumers suffer damage or injury due to the defect. This 
paper aims to provide some information regarding health supplements and the 
product liability law which is supposed to protect the consumer in an event 
where the consumer suffers injury due to a defective health supplement. It is 
submitted that product liability is not able to provide protection to consumers in 
issues relating to health supplements in Malaysia.  
 
Keywords: Consumer protection, health supplement, product liability, 
Consumer Protection Act 1999 
 

1.0 Introduction 
Consumers nowadays are very conscious about their health. Most 

of them are taking charge of their own health and wellbeing. They are 
trying their best to avoid medicines and they switch to health 
supplements in order to preserve their health. In the era of technology 
advancement, accessibility to the influx of information on the Internet 
makes it possible for consumers to gain information about their health 
problems, self-diagnose and later get involved in self-treatment with 
readily available products in the market (Oh & Song, 2017). These 
products are easily obtained from the counter and consumers can skip 
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the hassle with a doctor’s appointment. Information gained from the 
internet becomes their major form of references in choosing the right 
health supplement to overcome their health issues. However, questions 
arise as to whether consumers are protected if the health supplement 
consumed is defective and the consumers suffer damage or injury due to 
the defect. This is because, health supplements that are claimed to 
improve health sometimes can be detrimental to the health (Deldicque & 
Francaux, 2016).  

 
2.0 Health Supplement Issues 

Health supplement is defined by the National Pharmaceutical 
Regulatory Agency (NPRA, 2018) as products that are intended to 
supplement diet ingested through the mouth in forms of pills, capsules, 
tablets, liquids or powders and does not represent conventional food or 
a sole item of a meal or diet. Health supplements became popular among 
consumers as the products can be used for many purposes such as to 
boost overall health and energy, provide immune system support, reduce 
the risks of illnesses and age-related conditions, improve athletic 
performance and support healing processes (IRD, 2015). 

Issues relating to health supplements can be seen in a report 
made by medical experts. According to a hepatologist from Hospital 
Kuala Lumpur, Dr Lim Chee Sang, drug-induced liver injury was on the 
rise due to the popularity of herbal and dietary supplements among 
consumers in Malaysia. Dr Lim suggested that consumers need to be 
taught to evaluate the supplements by talking to their doctors. They need 
to be open with their doctors with the reasons in taking supplements. Lim 
also suggested that dangerous ingredients need to be regulated to 
promote safety among consumers (Malaysian Pharmaceutical Society, 
2017). 

Over the years, the number of product complaints received by the 
National Pharmaceutical Regulatory Agency (NPRA) has steadily 
increased. This is due to the increase in awareness among both 
healthcare professionals and the public on the quality and efficacy of the 
products. In 2014, a total of 1001 complaints were received where it was 
partly comprised of 20 complaints for health supplements (IRD, 2015). In 
2015, a total of 811 complaints received which included 12 complaints 
for health supplements (IRD, 2015). Product complaints to the NPRA 
were evaluated, investigated and punitive actions were taken against 
suppliers.  

The National Pharmaceutical Regulatory Agency (NPRA) was 



MALAYSIAN JOURNAL OF CONSUMER AND FAMILY ECONOMICS 
 
 

35 
 

established in order to implement quality control on pharmaceutical 
products. It was set up in October 1978. The Agency plays an important 
role in combating pharmaceutical issues in Malaysia. The NPRA is 
equipped with infrastructure and facilities that meet the requirement for 
testing and quality control activities. One of the functions of NPRA is to 
ensure the quality, efficacy and safety of pharmaceutical products 
through registration. This is one of the actions taken by the NPRA to 
overcome the problem of pharmaceutical products on the market. 
Registered products might increase the confidence of consumers in 
making purchases. Regulation 7(1)(a) and regulation 30(1) of Control of 
Drugs and Cosmetics Regulation 1984 requires all drugs to be registered 
with the National Pharmaceutical Regulatory Agency (NPRA) before 
entering the market. Not all products, however, are successfully 
registered by the NPRA. Failure to register will result in punishment. 
According to section 12 Sale of Drugs Act 1952, a person acting in breach 
of the regulations may be liable to a fine of RM 25 000 and/or 
imprisonment of up to three years; as for a corporate body, failure to 
comply will result in a fine of up to RM 50 000. The reason the NPRA 
requires such registration is to record products that are available on the 
market, ensure that products comply to the required standard, regulate 
claims made by the producer and to ensure safety of the products 
because only safe products will be allowed registration. Nevertheless, 
registration cannot prevent harm to the consumers. If the registered 
product still causes harm to consumers, consumers need to rely on 
product liability.  

Products according to the NPRA (2018) are categorized as food, 
drug and food-drug interphase (FDI). Food does not require registration. 
Drugs, however, requires registration. FDI also requires registration as it 
is considered as drugs and will be regulated by the NPRA. FDI is 
considered as drugs if it fulfils any of the following conditions: 

 
 

1. Product contains any substances/ingredients from the Negative 
List for FDI; 

2. Product indicated for medicinal purpose and the label as well as 
packaging indicates medicinal purpose; and 

3. Product presentation implies that the product resembles the 
packaging of drugs. 
 
As for health supplements, normally, it is for medicinal purposes. 

Sometimes, on the packaging itself, claims are made that the product is 
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to prevent diseases. If this is the case, the health supplement is 
considered as drugs. Thus, it needs to be registered. No registration is 
required if a health supplement does not fulfil any of the conditions. 

 
3.0 Consumer Protection in Malaysia 

A consumer is defined under section 3 of the Consumer 
Protection Act 1999 (CPA 1999) as a person who – (a) acquire or uses 
goods or services of a kind ordinarily acquired for personal, domestic or 
household purpose, use or consumption. The definition clearly states that 
a consumer is someone who buys or uses goods or services for their own 
use or household use. Those who buy or use goods for trading purposes 
are not considered as consumers.  

Malaysian consumers consist of those with a high level of 
knowledge and some vulnerable consumers with low levels of knowledge 
regarding consumerism (Zakuan, 2015). These vulnerable consumers 
need to be protected in today’s expanding economy. The production of 
technically complex goods due to technological advancement available 
on the market will also affect vulnerable consumers (Zakuan, 2015). The 
technically complex goods lead to vulnerable consumers being unable to 
assess the quality of the goods while the traders, on the other hand, are 
in a better position because they have access to information regarding 
the goods produced. This is an example of market failure, which, 
according to Rachagan (1992), requires government intervention. He 
emphasised that a government intervention is necessary to provide the 
best protection to consumers. It is the duty of the government to provide 
protection to these vulnerable consumers. The best way to protect these 
consumers is by having relevant laws in place. 

 
The law plays an important role in providing protection to 

consumers in the market. Laws relating to consumer protection in 
Malaysia is paternalistic in nature in order to provide the best protection 
to consumers (Rachagan, 1992). Paternalism is viewed in broad terms 
as any law that has the goal of reshaping consumer behaviour in order 
to increase consumer welfare (Tokely, 2011). Paternalism is derived from 
the word parent. It is a notion that those who have the power, which is 
the government, will have the right to overrule the decision made by those 
who have less power which are the consumers. The rights are overruled 
by the government in order to preserve the interest of the consumers.  

Paternalism is defined as interfering with the liberty of an 
individual for their own benefit (Fainberg, 1986). A paternalism 
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intervention either encourages or coerces the consumer to make choices 
that will promote some benefits or avert some harms (Tokely, 2011). The 
doctrine of paternalism has been in existence since the days of John 
Stuart Mill (1859). Mill is known as an anti-paternalism scholar as he 
regarded any external intervention in an individual’s affair even if for the 
sake of the individual is a violation of individual liberty. There are, 
however, exceptions to the Mill’s principle. Oh (2016) argued that Mill 
agreed that paternalism may be used for incompetent individuals and in 
undeveloped societies. This is because Mill believed that those who are 
being taken care by others must be protected against their own action as 
they are not capable of taking care of themselves. Based on Mill’s 
principle, Oh (2016) concluded that if consumers are rational and fully 
understands the consequences of his action, then paternalism is not 
needed. On the other hand, if consumers are irrational and he does not 
fully understand the consequences of his action, then paternalism is 
needed. Klerman et. al. (2017) opined that paternalism is crucial in public 
health circles because the government knows what is good for the 
society better than the society itself. Moreover, Tempels et. al. (2017) 
stated that the debate on food and public health predominantly focuses 
on the roles and responsibilities of the government which illustrates the 
importance of paternalism in this area. Defective health supplements are 
a threat to worldwide public health. Owing to this, paternalism is vital in 
issues relating to health supplements in Malaysia. Thus, the government 
needs to consider having a specific law to cater for issues relating to 
health supplements in Malaysia. 

Paternalism has been widely criticized. It is argued that the 
application of paternalism shows that the society is unfit to make their 
own decisions and must therefore be told what to do by those who think 
they are in the know. Paternalism in general might upset the society. 
Nevertheless, paternalism is not meant to punish, but rather to inform 
and guide society through suggestions (Galeo, 2016). Over the years, 
the government has introduced corporate paternalism whereby the 
corporations will interfere in consumers’ decision making. The power 
given by the government, however, has been misused by the 
corporations for their own benefits. In a tobacco-control policy, a tobacco 
company willingly added an illustration on their cigarette packaging 
regarding the dangers of smoking. They also claimed that smoking is 
dangerous to people’s health and it is clearly written on the packaging. 
However, at the end, they argued that consumers have the right to make 
their own decisions and the decision to smoke is an informed decision. 
At this juncture, paternalism is important to protect consumers from 
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making bad decision. 
Government intervention in protecting the consumers in Malaysia 

is realised through the enactment of the CPA 1999. The Act was enacted 
to protect the interest of the consumers. Under the Act, the government 
has introduced the Malaysia Tribunal for Consumer Claim (MTCC) under 
section 85, Part XII of the CPA 1999. The Tribunal acts as a redress 
mechanism for consumers in Malaysia. The government’s concerns can 
also be seen in the 8th Malaysian Plan where the government 
emphasizes on self-protection by raising awareness among consumers 
to safeguard their own interests. In the 9th Malaysian Plan, the 
government realized the importance of consumer protection, hence, the 
government proposed that the CPA 1999 to be reviewed. The scope of 
the Act is to be expanded to cover areas such as electronic commerce, 
health, risk assessment products and services including genetically 
modified organisms. Initiatives taken by the government clearly shows 
that the government is moving towards enhancing consumer protection 
in Malaysia.  

The above discussions illustrate the role played by the 
government in enhancing consumer protection in Malaysia. However, 
there are still loopholes in the existing consumer protection law which 
needs to be highlighted. The problems of Consumer Protection Act 1999 
can be seen in judicial review cases such as Hazlinda Hamzah v Kumon 
Method of Learning Centre. In Hazlinda Hamzah v Kumon Method of 
Learning Centre [2006] 3 MLJ 124, the appellant had put her three 
children in a tuition centre run by the respondent. She found the centre 
not providing good services and requested a refund of the fee she had 
paid the respondent. The appellant went to the MTCC ('the Tribunal') and 
filed her claim there. The Tribunal found for her and ordered the 
respondent to make a partial refund, concluding that the appellant had in 
fact received some benefits. The award was not put into writing until 
sometime later. The respondent, however, was not satisfied with the 
decision and applied for a judicial review to quash the Tribunal’s decision 
on grounds of the decision was not put in writing. The respondent claimed 
that the decision violates section 114 of the CPA 1999 which requires 
reasons for a decision. In favour of the respondent, the High Court set 
aside the decision made by MTCC. The claimant later appealed to the 
Court of Appeal.  On appeal, Gopal Sri Ram JCA held that the refund 
could be awarded by the Tribunal. According to him, “it is to overcome 
this sort of technical common law rule that the Act conferred wide powers 
on the Tribunal. Tribunal has power to order a refund. It did so in this 
case. So, there is no error of law at all here.” 
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Another case is Telekom Malaysia Berhad v Tribunal Tuntutan 
Pengguna Malaysia & Anor [2007] 1 MLJ 626. The second respondent 
had disputed the applicant's two bills of RM98 each pertaining to the use 
of telecommunication services provided by appellant. The second 
respondent filed a claim at MTCC (the Tribunal). He argued that he had 
not made the international calls in question and that the calls were 
generated by the Internet Services without his consent. Subscribing to 
the argument, the Tribunal allowed the claim, ruling that there was wire-
tapping of the communications services by an unidentified person who 
made the international calls while the second respondent was surfing the 
Internet. The applicant contended that the awards were ultra vires as the 
Tribunal had no jurisdiction to hear the dispute since the service of 
telecommunications provided by them involved electromagnetic waves 
to which the CPA 1999 had no application by virtue of its section 2(2)(g). 
It was further argued, as a matter of law, that the trade transaction herein 
must come within the domains of the Communications and Multimedia 
Act 1998 ('the CMA'), and not the CPA 1999. The High Court allowed the 
application. It is clear that the Tribunal has no jurisdiction to hear claim 
related to communication of electronically transmitted waves by virtue of 
section 2 (2)(g) of CPA 1999. The second respondent had elected the 
wrong forum to bring the dispute to the Tribunal as it was outside the 
jurisdiction of the tribunal. Therefore, the award was made by the tribunal 
in respect of a subject matter beyond its jurisdiction and thus, ultra vires. 
Judicial review cases exist when the awards of MTCC were challenged 
by the parties involved. Judicial review cases will tarnish the reputation 
of MTCC as a reliable consumer redress mechanism (Zakuan, 2015). 

Relying on the case of Telekom Malaysia Berhad v Tribunal 
Tuntutan Pengguna Malaysia & Anor [2007] 1 MLJ 626, it is unlikely that 
MTCC will hear cases relating to health supplements due to the lack of 
jurisdiction. CPA 1999 provides that section 2(2) shall not apply to 
healthcare services provided or to be provided by healthcare 
professionals or healthcare facilities. Part III of the Act provides for safety 
of goods; however, Part III does not cover healthcare goods and foods 
which strike out health supplements from the ambit of the Act. In addition, 
Part X provides for product liability. However, it is unclear whether 
healthcare products are included under Part X since the Act itself does 
not apply to healthcare services provided under section 2(2), thus it is 
doubtful that health supplements are covered under Part X. Thus, MTCC 
has no jurisdiction to hear cases relating to health supplements.  

The enactment of CPA 1999, which makes the interest of 
consumers as its primary focus, is an example of legal framework 
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initiated by the Malaysian government in order to provide for consumer 
protection in Malaysia. Summers (1971) opined that legal framework is 
important to control or regulate a community. Apart from legal framework, 
institutional framework is also important. The institutional framework is 
dedicated in providing protection to consumers with the aid of the 
government. 

The institutional framework is one of the components of consumer 
protection in Malaysia. Realising the importance of institutional 
framework as a means of consumer protection, the Government has 
established the Ministry of Domestic Trade and Consumer Affairs in 1990 
which is later known as Ministry of Domestic Trade, Cooperatives and 
Consumerism in 2009. The Ministry is determined to address the problem 
of consumers who are victims of greedy traders. In order to achieve this 
objective, the ministry has drafted the CPA 1999, an Act with consumer 
protection orientation. Apart from this, the importance of consumer 
protection has been recognised by the Malaysian government by 
establishing eight Ministries with consumer orientation. These 
government institutions have been entrusted to provide protection to 
consumers in Malaysia. They Ministries are as follows: 

 
1. Ministry of Domestic Trade, Cooperatives and Consumerism; 
2. Ministry of Health; 
3. Ministry of Agriculture and Agro-Based Industry; 
4. Ministry of Housing and Local Government; 
5. Ministry of Transportation; 
6. Ministry of Science, Technology and Environment; 
7. Ministry of Human Resources; and 
8. Ministry of Finance, the Insurance Act 1966. 

 
Ministry of Health (MoH) is one of the Ministries which are faced 

with consumer issues. Ministry of Health plays an important role in 
curbing health issues in Malaysia. MoH aims to assist individuals in 
achieving and sustaining as well as maintaining a certain level of health 
status to further facilitate them in leading a productive lifestyle 
economically and socially. In order to do so, MoH needs to provide a 
promotional and preventive approaches as well as efficient treatment and 
rehabilitation services by focusing on less fortunate groups. Its vision is 
to work together for better health of the people. One of its missions is to 
ensure high-quality professionalism, respect for human dignity and 
communication participation. Issues relating to health supplements are 
under the jurisdiction of MoH. 
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The major issues faced by the consumers in Malaysia in relation 
to health is counterfeit pharmaceutical products which includes 
medicines and other health related products. These products are easily 
available to consumers in the market. (Eisha A. Rahman, 2012). This 
problem is also known as pharmaceutical counterfeit. There is no specific 
definition for pharmaceutical counterfeit under Malaysian law. However, 
under The Sale of Drug Act 1952, there are specific provisions under 
regulation 7(1)(a) and regulation 30(1) of Control of Drugs and Cosmetics 
Regulation 1984 which requires all drugs to be registered with the 
National Pharmaceutical Regulatory Agency (NPRA) before entering the 
market. Hence, by the application of the provision, products which are 
considered as drugs which fail to comply with the requirement may be 
considered as ab unregistered drug where counterfeit products could be 
among them (Mazlan Ismail, 2013). As for health supplements, the 
products also need to be registered before entering the market. If the 
producers do not register the products, legal action can be taken against 
them and if found guilty, they will be fined (Hasan Abdul Rahman, 2012) 
as provided under section 12 Sale of Drugs Act 1952. The problem with 
counterfeit health supplements on the market is that normally the 
products are of low quality and sometimes dangerous. Consuming the 
products may affect the consumers’ health. Hence, those products 
should be prevented from entering the market. A question then arises as 
to whether consumers are protected if the health supplements consumed 
are defective and the consumers suffer injury due to the defect. This is 
when product liability is of great concern. 

 
4.0 Product Liability in Relation to Health Supplements 

Product liability is a liability imposed on the producer for damage 
caused to the consumer due to a defective product (Stapelton, 1999). In 
Malaysia, the urge to enact a specific law on product liability is crucial 
following changes in trade practices and consumer interest in today’s 
society. In this era of trade, consumer demand for products is quiet 
overwhelming, thus mass production of a product is required in order to 
ensure availability of goods on the market. Regardless of the demand, 
the producer is under an obligation to ensure the safety of the products. 
If the product is defective and the consumer suffers injury/damage due 
to the defect, remedies should be available to the consumer. According 
to Ringstedt (1995), product liability concerns the obligation to pay 
compensation for injuries caused by a product to persons or other 
property than the product itself. 
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Product liability in Malaysia is provided under Part X of CPA 1999. 
The law is based on English product liability as provided under the 
Consumer Protection Act 1987 which adopts the European Product 
Liability Directives (85/374/EEC). Part X introduces the concept of strict 
liability. It imposes liability to producer for damage caused to a consumer 
due to a defective product. It is not required for consumers to prove 
breach of duty or contract in order to sue the producer. Part X introduced 
the application of strict liability regime in matters relating to death, injury 
and loss of personal property due to defective products. In case of 
defective health supplements which injured the consumer, the consumer 
can rely on Part X of CPA 1999. However, the effectiveness of the law is 
still doubtful. 

 
5.0 History of Product Liability in Malaysia 

The history of product liability law in Malaysia before 1999 saw 
the adoption of English law due to the absence of specific law relating to 
product liability. Under English law, the application of laws relating to 
product liability is divided two phases. The first phase saw the application 
of law of contract and the second phase saw the application of law of 
negligence. 

In the first phase, law of contract was adopted in cases involving 
product liability. Under law of contract, only consumers who is party to 
the contract might have the right to take an action for damage caused by 
a defective product. For third party consumers, they do not have the right 
to take an action against the producer for damage caused by the product. 
This is due to the application of doctrine of privity of contract. The 
application of the doctrine is clearly illustrated in the case of Winterbottom 
v Wright [1842] 10 M&W 109. The plaintiff, Mr Winterbottom was 
contracted by Postmaster to drive the mail coach. On the other hand, Mr 
Wright, the defendant, was contracted by Postmaster to maintain the 
coach in a safe state. However, the coach collapsed, and Mr. 
Winterbottom was injured due to the incident. Mr. Winterbottom sued Mr 
Wright for the injury. Court held that the plaintiff has no redress as he has 
no privity to the contract. The contract to maintain the safety of the coach 
is between the Postmaster and Mr Wright. They were the parties privy to 
the contract and they are the parties who can sue and be sued under the 
contract. 

In relation to a consumer product, a case to illustrate the 
application of the doctrine of privity of contract is the case of Daniels and 
Daniels v White Sons [1938] 4 All ER 258. Mr Daniels purchased 
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lemonade from the defendant. Mr Daniels and his spouse drank the 
lemonade and they both suffered an illness as a result. The lemonade 
was found contaminated with carbolic acid. Both Mr Daniels and his 
spouse sued the defendant for the illness. The court held that Mr Daniels 
should succeed in his claim but not his spouse. This is due to the fact 
that Mr Daniels was a consumer buyer whereas his spouse was a 
consumer non-buyer. Under law of contract, only Mr Daniels and the 
defendant have privity to the contract, thus, they are the only parties who 
have the right to sue and be sued under the contract. These two cases 
illustrate that the application of the doctrine of privity of contract is 
prejudicial to the non-buyer consumer who is not involved in the contract. 
In order to overcome the problem of privity of contract in claims relating 
to product liability, English law has introduced law of negligence. 
Negligence was introduced as doctrine of privity of contract was seen as 
a barrier in claims by non-buyer consumers in product liability cases. 

Negligence means wrong. Wrong refers to a wrongful act or 
omission which is not authorised by law (Talib, 2003). Basically, law of 
negligence is concerned with claim for damages by the plaintiff for 
wrongs committed by the defendant. Claim under negligence requires for 
three elements to be proven: 

 
1. Duty of care; 
2. Breach of duty; and 
3. Damage. 

 
First, the claimant/plaintiff needs to prove that the defendant owes 

a duty of care towards the plaintiff. According to Lord Atkin in Donoghue 
v Stevenson [1932] A.C. 562, a person owes a duty of care to his 
neighbour. Neighbour according to Lord Atkin are people who are closely 
and directly affected by your act. In deciding who is your neighbour, a 
principle known as neighbour’s principle is applied. Second, claimant 
needs to prove that the defendant breaches the duty. The defendant is 
expected to act as a reasonable man would do in an ordinary conduct. If 
the defendant does something that is perceived to be below the minimum 
standard of care required of a reasonable man, the defendant is said to 
be in breach of his duty (Talib, 2003). Third, claimant needs to prove that 
damage occurs due to breach of duty. The claimant needs to prove that 
damage occurs due to breach of duty. The claimant needs to prove the 
causal link between the two. If claimant fails to prove the causal link 
between breach of duty and damage, claimant should fail in his claim. 
This burden of proof imposed on the consumer is unfair as it is difficult 
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for the consumer to prove the causal link between the two. If the 
consumer is not able to prove the causal link, the consumer cannot claim 
for negligence. The problem is illustrated in the case of Wong Tan Kong 
& Ors v Asian Rare Earth Sendirian Berhad [1993] 1 AMR 244. This case 
involves a claim made by the plaintiff regarding chemicals produced by 
the defendant. The chemical was stored in barrels and the barrels were 
placed in an open space. Radioactive released by the chemicals was 
alleged to harm the plaintiff’s health and other residents of Bukit Merah. 
The plaintiff sued the defendant claiming that the chemicals caused 
damage to the plaintiff’s health. The court dropped the claim on the 
ground that there was no strong evidence to prove that the damage 
occurs due to breach of duty by the defendant. 

The case illustrates burden of proof imposed on the consumer is 
a barrier for consumer claim. Thus, the principle of strict liability was 
introduced. Strict liability was first introduced in the judgement of Escola 
v Coca Cola Bottling Co. (1944) 24 Cal. 2d.453. This case involved a 
waiter who was injured on his face when a Coca-Cola bottle exploded. 
The plaintiff sued the producer of the product. The court held that the 
defendant was negligent. This case shows that the judiciary is serious in 
protecting the consumer in issues relating to product liability. The judge 
in this case was willing to ignore the application of privity of contract and 
duty of care which are the cornerstone of law of contract and law of 
negligence respectively. 

 
6.0 Strict Liability 

In Malaysia, claim relating to product liability post 1999 is based 
on strict civil liability as provided under Part X of the CPA 1999. It imposes 
liability directly to the persons identified under section 68 CPA 1999 for 
any loss or damage suffered by a consumer due to defect of a product. 
The persons are as follows: 

 
1. The producer of the product (manufacturer); 
2. The person who puts his name on the product; and 
3. Importer of the product. 

 
In relation to product liability, a product is defined under section 

66 CPA 1999 as any goods and includes a product which is comprised 
in another product, whether by virtue of being a component part or raw 
material. According to section 66 CPA 1999, it is clear that a product 
includes goods, components and raw materials. Goods within the 
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meaning of section 66 CPA 1999 must be goods which are primarily 
purchased, used or consumed for personal, domestic or household 
purposes. On the other hand, goods purchased, used or consumed for 
trading purposes are not covered under the Act. However, component 
parts which are in other products and raw materials that has undergone 
industrial processes are covered by the Act.  

Product liability claim according to section 66 CPA 1999 can be 
made for damage done, which includes death, personal injury and 
damage to any property including land. However, pursuant to section 69 
CPA 1999, the claim does not include damage to defective product; the 
whole or part of the product which consist defective product; and property 
used for trading purposes. Liability imposed on parties identified under 
section 68 CPA 1999 is a strict civil liability whereby consumers can sue 
the party involved directly if the consumer suffered loss or damage due 
to a defective product. 

Product liability introduced under Part X of CPA 1999 does not 
require the consumer to prove breach of duty as claim under law of 
negligence. The producer is liable to pay damages to consumer for loss 
or damage suffered by the consumer even though the producer has 
taken precaution during the production process. The new liability 
introduced under Part X is clearly explained in section 68(1) which reads 
“If any damage caused wholly or in part by a defect on a product, the 
following person shall bear the liability for the defect” 

The provision clearly indicates that for strict civil liability, the 
liability is dependent on the defect of the product and not on the 
producer’s fault (Diamond & Howells, 1991). The producer shall be liable 
if the consumer is able to prove that damage occurs due to the defective 
product. In order to succeed under product liability, a consumer needs to 
prove that three elements exist: 

 
1. Defect; 
2. Damage; and 
3. Causal link between defect and damage. 
 

6.1 Defect 
Defect is an important element to be proved for claim under 

product liability. Rheingold (1971) explained the importance to prove a 
defect as follows: 
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One of the basic elements which every plaintiff must 
establish in order to make out a prima facie case of strict 
products liability (of any kind of products liability) is the 
existence of a defect in the product which was, if not the 
sole cause, at least a contributing cause of injury. 

According to section 67(1) CPA 1999, a defect exists in a product 
if the safety of the product is not such as a person is generally entitled to 
expect. The power granted to the consumer will determine whether the 
product is defective or not based on their expectation. However, the 
words ‘entitled to expect’ are a drawback to this provision. This is 
because expectation of consumers is different and consumer themselves 
may not be aware of the safety standards they are entitled to expect. 

Cases below illustrates the problem of the application of the 
consumer expectation test. In A and Others v National Blood Authority 
and Others [2001] 3 All ER 289, it involved blood transfusion. In this case, 
blood transferred to the plaintiff was contaminated with hepatitis C. The 
plaintiff expected that the blood was free from contamination. Since the 
blood was contaminated, the blood was defective. The defendant argued 
that the plaintiff cannot expect the blood to be one hundred percent free 
from defects. This is due to evidence showing that medical practitioners 
expect that blood is prone to contamination. The court, however, rejected 
the defendant’s argument. The court ruled that the plaintiff had the right 
to expect that the blood transferred to him is free from contamination. 
According to Burton J: 

I do not consider it to be arguable that the consumer had 
an actual expectation that blood being supplied to him was 
not hundred per cent clean, nor do I conclude that he had 
knowledge that it was, or was likely to be, infected with 
hepatitis C. It was not seriously argued by the 
defendants... that there was any public understanding or 
acceptance of the infection of transfused blood by hepatitis 
C. Doctors and surgeons knew, but did not tell their 
patients unless asked, and were very rarely asked... I do 
consider that the legitimate expectation of the public at 
large is that legitimately expectable tests will have been 
carried out or precautions adopted. Their legitimate 
expectation is as to the safeness of the product (or not).” 

The consumer expectation test was also applied in Richardson v 
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LRC Products Ltd. [ 2000] 59 BMLR 185. In this case, the plaintiff claimed 
for damages for personal injury suffered when she became pregnant due 
to a broken condom. The consumer expectation is that the condom will 
never fail. The court ruled that the item was not defective. The judge 
added that “no one has ever supposed that any method of contraception 
intended to defeat nature will be one hundred percent effective”. 

In Foster v Biosil [2001] 3 All ER 289, the plaintiff claimed for 
damages for personal injury after the artificial breast implanted into the 
plaintiff’s body leaked and caused pain to her. The plaintiff claimed that 
the artificial breast was defective due to leakage. The plaintiff underwent 
a surgery in order to restore it. The consumer’s expectation is that the 
implantation of the artificial breast should not lead to pain in her body. 
Since she suffered pain, she claimed that the artificial breast was 
defective. The court, however, ruled that it’s the implantation of the 
artificial breast that failed. The artificial breast itself was not defective. 
Thus, the plaintiff failed in her claim. 

These cases illustrate the problem faced by consumers in 
expecting the safety of the product. Complexity of products in this era of 
trade liberalization makes it impossible for consumers to expect the 
safety of the product since consumers are parties with less knowledge 
and information compared to producers. Hence, it is unfair to put the 
burden on the consumer in expecting the safety of the products.  

Burton J in A v National Blood Authority [2001] 3 All ER 289 ruled 
that consumer expectation test is unfair to the consumer since 
consumers are not good in expecting the safety of the product. He 
proposed that the ‘consumer expectation test’ is replaced with the 
‘reasonable expectation test’. The test should be applied by the judges. 
The reason is that judges are considered as an informed representative 
of the public at large. Moreover, judges are labelled as the reflector of 
community standard (Howells, 2005). 

 
6.2 Damage 

Claims under product liability requires the consumer to prove that 
damage occurs. Normally, consumers are able to prove damage since 
damage is clearly defined under section 66 CPA 1999. Damage includes 
death, personal injury and damage to property including land but does 
not include damage to a defective product. Hence, proving damage is not 
an issue to the consumer. 

 
6.3 Causal link between defect and damage 
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In order for a consumer to succeed in claims under product 
liability, the consumer needs to prove that there is a causal link between 
defect and damage. The consumer needs to prove that damage occurs 
due to a defect of the product. However, it is difficult for consumers to 
prove this since consumers have less knowledge and information about 
the product. Science and technology make it difficult for consumers to 
expect the safety of a product especially when it involves medicinal 
products. A case to illustrate this is XYZ& Others v Schering Health Care 
Ltd & Others [2002] EWHC 1420. New oral contraceptives gave women 
cardio-vascular injuries. The consumer failed to prove causal link 
between the defect and damage since the consumer was not aware of 
the development in scientific and medicinal products. The court found 
that the product was not defective since there was no proof to show that 
the product has a greater risk than the previous generation of similar 
drugs.  

Foster v Biosil [2001] 3All ER 289 is another example of 
consumers and problems in proving causal link between defect and 
damage. Judgement in this case is in favour of the producer. The 
consumer failed to prove that the pain was caused by the leakage in the 
artificial breast. The court ruled that the pain suffered by the consumer 
was caused by wrong implantation of the artificial breast. Thus, the 
consumer failed in her claim. 

Proving causal link between defect and damage is a burden to the 
consumer. Hodges (1999) stated that it is hard to prove defect and the 
causal relationship between defect and damage and consumers rarely 
have the financial and technical means required to prove defect, 
especially in the case of technically complex products such as chemical 
products or medicaments. 

Consumers who have suffered injury/damage due to defective 
health supplements will have the right to sue the producer/ manufacturer, 
person who puts his name on the product and the importer. Consumers 
will succeed in his claim if he is able to prove that injury/damage occurs 
due to a defective health supplement. In order to succeed in the claim, 
the consumer needs to prove that there was a defect in the product, 
damage occurred due to the defect and there was a relationship between 
defect and damage. Complexity of products sometimes makes it difficult 
for consumers to expect the safety of the product. Consumers have no 
information regarding products available on the market. Thus, it is not fair 
to put the burden on the consumer to expect the safety of the product, 
especially if the product is technically and scientifically complex. Hence, 
it will not help consumers in getting claims from the producer. Consumers 
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also need to prove that there is a relationship between defect and 
damage. This is another hurdle in consumer claims as it is difficult for 
consumers to prove the relationship due to their level of knowledge 
regarding the products. Furthermore, if the products involve health 
related products such as health supplements, only those with updated 
scientific and technology information will understand the products. 
Hence, it is doubtful Part X CPA 1999 is able to provide protection in the 
event of defective health supplements.  

 
6.4 Defences 

Part X of CPA 1999 introduces strict liability which means that the 
defendant is liable for damage caused by a defective product. However, 
section 72 (1) CPA 1999 provides defences for the defendant. There are 
five defences available to the defendant which are provided under 
section 72(1)(a) – (e) CPA 1999. The defendant has the burden of 
proving any of these defences. However, such defences have rarely 
been successful. 

 
1. Section 72(1)(a) – that the defect is attributable to compliance with 

any of the requirement imposed under any written law.  
Defendant needs to prove that the defect that exist in the product 
is due to compliance with any requirement imposed under any 
written law. If the defendant can prove this, the defendant can 
escape liability. Zekoll (1989) opined that only existing laws apply 
to this defence. It does not apply to regulatory standards fixed by 
certain bodies. 

2. Section 72(1)(b) – that he did not at any time supply the defective 
product to another person. 
The defendant has to prove that he did not supply the defective 
product. The word supply under section 3 CPA 1999 in relation to 
goods means to supply or resupply by way of sale, exchange, 
lease, hire or hire purchase. From the definition, the word supply 
relates to commercial transaction between plaintiff and defendant. 
If the product is not defective when it was commercially supplied 
by the defendant, the defendant can rely on the defence. In 
Terence Piper v RI (Manufacturing) Limited [2006] 92 BMLR 141, 
the court held that the product was not defective when it was 
supplied to the hospital. Thus, the defendant can rely on the 
defence. 

3. Section 72(1)(c) – the defect did not exist in the product at the 
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relevant time. 
The defendant needs to prove that defect does not exist when the 
product was being supplied. If the product becomes defective in 
the chain of distribution, the defendant can rely on this defence. 

4. Section 72(1)(d) – the state of scientific and technical knowledge 
at the relevant time was not such that a producer of products of 
the same description as the product in question may reasonably 
be expected to discover the defect if it had existed in his product 
while it was under his control.  
According to this section, it is a defence if the level of scientific 
and technical knowledge of the producers or manufacturers who 
produce a similar product does not discover any defect in their 
product considering their level of scientific and technical 
knowledge is the same when the product was supplied. This 
defence is also known as state-of-the-art defence. The defence 
requires the defendant to prove that no other producers and 
manufacturers who produce similar product are able to detect 
defect in their products. An example is in the case of Graham 
Barclay Oyster Pty v Ryan 102 FCR 307. In this case, Ryan 
suffered from Hepatitis A after consuming oyster cultivated by 
Graham Barclay Oyster Pty. Lindgren J ruled that scientific and 
technical knowledge at that time was not able to detect defect 
unless each oyster was examined thoroughly in a laboratory in 
order to detect defect. However, this conduct will definitely ruin 
the oyster. Hence, the producer can rely on the state-of-the-art 
defence. 

5. Section 72(1)(e) – that the defect – 
i. is a defect in the (subsequent product) 
ii. is wholly attributable to 

• design of the subsequent product; or 
• compliance by the producer of the product in question 

with instructions given by the producer of the 
subsequent product. 

This defence is meant for producers of components. If the 
component used in a product is defective, the component 
producer is liable. However, there is a defence for the component 
producer if the component is installed in a subsequent product or 
final product, the defect occurs due to the design of the 
subsequent product and compliance with the instruction given by 
the producer of the subsequent product. 
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Defences provided under section 72(1) of CPA 1999 is another 
barrier for consumer claims under Part X CPA 1999. By having the 
defences, it gives opportunity to the producers to escape liability. If the 
producers are able to prove any of the defences, claim by the consumer 
will be rejected. In issues relating to defective health supplements, the 
producer can easily escape liability by relying on section 72(1)(d). The 
section requires the producer to prove that when the product is put into 
circulation, no other producers who produce similar products would have 
detected the defect in their product. Definitely, the producer will be able 
to prove this defence since the test it is based on the knowledge of the 
producers who produce similar products rather than the state of scientific 
and technological knowledge.  

In the United States, defences in product liability claim has 
become a deterrence for consumers to succeed in their claims. In 
Sparling v Doyle 2015 WL 4528759, a soldier who had consumed dietary 
supplement Jack3d collapsed during training at a military base in Texas. 
He later was pronounced dead. The parents filed a product liability claim 
against the producer of Jack3d. Jack3d is a dietary supplement that 
contains 1,3 dimethylamine (DMAA), a compound that the US Food and 
Drug Administration has issued an advisory warning about. In this case, 
Anne T. Berton J noted that the scientific literature on DMAA presents 
insufficient data to conclude that DMAA is safe or that DMAA causes 
harm because the sample sizes are too small. Thus, the case was 
dismissed. This case is a good example to illustrate the application of 
defence in product liability claims. 
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7.0 Conclusion 
Health supplements are in high demand in Malaysia as 

consumers are more conscious about their health. Undeniably, health 
supplements are good for one’s health, on the other hand, if the health 
supplement is defective, it will harm one’s life. Based on NPRA 
guidelines, health supplements in Malaysia should fall under category of 
drugs if it is indicated for medicinal purpose and it is presented through 
its packaging as a medicinal product. Most likely, health supplements in 
Malaysia fall under the category of drugs. According to Malaysian law, all 
drugs must be registered. Registration is regulated by NPRA. However, 
registration alone cannot solve the problem of defective health 
supplements. Thus, law comes in to protect the consumers. CPA1999 
was enacted to protect the interest of consumers in Malaysia. Under the 
Act, the government has introduced the Malaysian Tribunal of Consumer 
Claim, a redress mechanism for consumer claims. However, the 
jurisdiction of the tribunal is limited which makes it ineffective in resolving 
consumer disputes. In issues relating to defective health supplements 
which injured consumers, consumers need to rely on Part X CPA 1999. 
Part X introduces strict liability whereby the producer, manufacturer or 
importer shall be liable for damage suffered by the consumer due to a 
defect in the product. From the surface, it seems that product liability 
introduced under part X is able to provide for remedies in an event of a 
defective health supplement product. However, there are flaws in the law. 
Defences available to producer or manufacturer will be a barrier for 
consumers to succeed in their claims. Defence relating to state of the art 
is the most problematic. The defence is applied if the producer can prove 
that the science and technical knowledge at the relevant time is not able 
to detect defect in the product. So as other producers of the same 
product. Acknowledging this problem, it is submitted that CPA 1999 is 
not able to protect consumers in issues relating to health supplements. 
Thus, the government needs to intervene and consider having a specific 
law for healthcare products and services in Malaysia.  
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