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Abstract 
Many disputes, probably the majority, are never resolved but are only allowed 
by the unilateral action of the party exercising power. A key concern in such civil 
cases is to determine how satisfied clients feel with the third parties, which are 
the lawyers and judges with whom they had dealt with and the various dispute 
resolution forums used to settle their problem. In view of the fact that the 
business society has come to regard arbitration as their favoured means of 
catering for dispute resolution, lawyers have given considerable thought to 
provide an appropriate legal setting within which arbitration can operate and 
allow trade and commerce to flourish. Alternative dispute resolution (ADR) is not 
new in the legal system, but it has received tremendous impetus as means of 
dealing with the huge increase in different types of disputes over a range of 
matters. Even though ADR is still not practised as a whole, most civil cases now 
recognize that it is wrong to regard formal adjudication as the only norm for 
dispute resolution. Hence, this paper suggests that the Islamic ADR method 
should also be adopted in Islamic finance disputes. It is a loss for everyone if 
we do not explore the effectiveness and uniqueness of the Islamic ADR due to 
the Islamic globalisation worldwide. This is to create more opportunities in the 
ADR field to develop more effective settlements for Islamic finance disputes. 
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1.0 Introduction 
Banking is an important pillar of the economic structure in modern 

societies. However, the banking system in Islam is still in its development 
stage. Commercial banking in the form of deposit banking or financial 
intermediation was developed in the west in recent times and long after 
the advent of Islam, although Islam had developed the concept of Bait Al 
Mal (treasury of the muslim state) which was akin to the modern central 
banking system. Financing during the formative years of Islam was done 
on a personal basis. The role of credit was limited to trade and loan 
financing. 
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In the context of banking and finance, the factor that distinguishes 
Islamic economics from capitalistic economics is the absence of interest-
based (riba) transactions. The taking and giving of interest is against the 
shariah; the body of legal and ethical rules guiding the life of a muslim. 
Financing in Islam is allowed only on an interest-free basis. There are 
divine injunctions against the giving and taking of interest in the Quran 
(Surah Al-Baqarah (2): 275-280; Surah An Nisa (4): 160-161; Surah Al-
Rum (30): 130). The modern capitalist banking system, which rests on 
the foundation of the payment of interest, therefore, seems to have no 
place in the domain of Islam.  

The need for Islamic banking has been felt ever since the muslims 
established relations with the modern interest-based banking system. 
Today, Islamic banking deals with a lot of contracts and documentations 
in daily transactions with regard to financing, deposit and investment 
products. To provide a clear comprehension on the Islamic financing 
products and its underlying contract, it is considerably crucial to acquire 
the basic knowledge of contract in Islam.  

One of the vital aspects that need to be carefully scrutinized is the 
aqad (contract) and legal documentation of the products. Contract in 
Islamic business is the measure of transaction validity. It is equivalent to 
an intention put for an action, which differentiates the action on whether 
it is to be considered as a ritual practice or custom, and whether it will 
bring either rewards or sins. A contract can also be regarded as the root 
of an Islamic business where it determines the components of the 
business. If it is void or dubious, it will invalidate the contract and the 
ownership entitlement of the subject matter i.e. asset/property in a 
transaction as well as the profit derived from the transaction (Mohd 
Ma’sum Billah, 2003). 

Other than the accurate Islamic concept which is used in a 
banking product, a contract constitutes the main factor in determining the 
lawfulness of a transaction, whether it is ‘halal’ or ‘haram’. The concepts 
and structures, which were previously approved by shariah, can 
suddently change to ‘haram’ if there is a flaw in the contract. 

According to Kamali (2000), the ruling status of new transactions 
and contracts in the field of Islamic economics, banking and finance 
should be able to be verified based on the ability to understand the proper 
role of reason in the shariah and when the effective causes of muamalat 
related prohibitions are properly ascertained. They will then serve as 
basic indicators of the continuing validity of the transaction in question, 
which means that the prohibition in each case stands or falls, as the case 
may be, in accordance with its effective cause. 



MALAYSIAN JOURNAL OF CONSUMER AND FAMILY ECONOMICS 
 
 

140 
 

 
2.0 Alternative Dispute Resolution 

Alternative dispute resolution (ADR) is an idea in which its 
existence is needed as an instrument of community empowerment. In 
practice, ADR was prescribed for disadvantaged citizens who had begun 
to litigate successfully to protect and extend their rights. The ADR 
programs were designed for the low-income, minority group, confined by 
race and class to inner city neighborhoods. Their ‘minor’ disputes were 
designated as ‘inapproriate for adjudication’, and valuable court time 
must be reserved for ‘more appropriate cases’ (Auerbach, 1983). 

ADR is usually connected to the western traditions. Not much has 
been said about the Islamic origins of modern ADR practices even 
though amicable settlement is the main process of dispute resolution 
encouraged in the primary sources of the Shariah. The Islamic dispute 
resolution (IDR) models practised in Mulsim communities for over 1,400 
years (Nora Abdul Hak et. al., 2016). 

The definition and nature of IDR is quite similar to western’s 
definition on ADR. The only difference is the element of Shariah 
principles in the procedure and award of the dispute resoltuion 
proceedings. Hence, IDR is well-defined as a process where a neutral 
party seeks to resolve a dispute between them (conflicting parties) 
through a hands on approach in order to facilitate an amicable settlement 
as required by the Shariah. 

In Islamic history, the Prophet Muhammad was the first mediator, 
arbitrator and judge who applied the Islamic legal values which stated in 
the Quran and Sunnah when resolving various disputes among his 
community in Arabia. For example Surah Al-Nisa (4:35) had establishes 
the significance of amicable dispute settlement. 

If you fear a breach between them twain (the man and his 
wife), appoint (two) arbitrators, one from his family and the 
other from her’s; If they both wish for peace, Allah will 
Cause their reconcilition. Indeed, Allah is ever All-Knower, 
Well-Acquanted with all things. 

According to Anwarul Yaqin (1996), reconciliation and arbitration 
as methods of conflict resolution occupy a very important place in the 
scheme of administration of justice under shariah law. Arbitration is 
recognised as an independent mechanism of conflict resolution even 
though the process is closer to conciliation. Arbitration in shariah texts is 
described as the move by two or more parties in a dispute to submit their 
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conflict to a third party called the hakam or muhakam. The arbitrator is 
an ordinary man who is required to possess the qualifications of a qadi, 
as determined by the shariah. In both spirit and procedure, the dispute is 
required is to be settled according to shariah. The procedure of arbitration 
is called tahkim (Saleh, 1984).  

Arbitration in Islamic law is thus a voluntary procedure whereby a 
neutral and qualified person is chosen in a case by opposing parties to 
settle their dispute according to the shariah. The basic provisions in the 
Quran which favour conciliation particularly and arbitration generally are 
contained in Surah Hujurat. The Quran verses are: 

And if two parties or groups among the believers engage 
in fighting, then  make peace between them both. But 
if one of them outrages against the other,  then fight you 
against the one that outrages till it complies with the 
Command  of Allah. Then if it complies [and ceases 
outrage], then make reconciliation between them justly, 
and be equitable. Indeed! Allah loves those who are 
equitable. (49:9) 

The believers are nothing else than brethren. So, make 
reconciliation amongst  your brethren [in case contention 
and conflict arise] and fear Allah that you may receive 
Mercy.(49:10) 

In addition, arbitration in Islamic law (Tahkim) also defined by Al-
Mawardi (1972), tahkim as the appointing, by two disputing parties, of a 
man amongst the community to judge on a matter that both partis are in 
dispute. The characteristics of arbitration in Islamic law (tahkim) are the 
agreement must be consented by both parties for it to be binding. Even 
though the agreement to submit to tahkim is binding (between the parties 
in dispute), the parties can withdraw from tahkim at any time before the 
declaration of the award. However, after decision is declared it becomes 
binding. Lastly, tahkim has restricted jurisdiction specific to the issue at 
hand. 

 
3.0 Current Practice of Islamic ADR 

The Asian International Arbitration Centre (AIAC), formerly known 
as the Kuala Lumpur Regional Centre for Arbitration (KLRCA), is the 
centre where arbitration is an option for those who seek an alternative 
solution involving financial matters. AIAC was established in 1978 by the 
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Association of Asian-African Legal Consultative Organization (AALCO) 
to provide institutional support as a neutral and independent party to 
conduct arbitration in domestic and international markets. By virtue of an 
agreement between the Government of Malaysia and AALCO, the 
Malaysian Government supports the establishment of the regional centre 
for commercial arbitration in Kuala Lumpur and agreed to provide for the 
establishment of the centre. AIAC is capable with certain privileges and 
freedom to carry out its function as an international institution (Annual 
Report 2017, AIAC). 

There are rules pertaining to Islamic financial matters when it 
comes to arbitration methods. The rules for AIAC I-Arbitration (Islamic 
Banking and Financial Services) which were enforced as of 9th March 
2018 were associated with any commercial arbitration contracts, 
businesses or transactions based on shariah principles. Therefore, any 
dispute arising out of any financial transaction which is subject to the 
shariah arbitration process shall be in accordance with the AIAC I-
Arbitration Rules (Islamic Banking and Financial Services) 2018.  

Among the disputes that may adopt arbitration under the AIAC 
rules are as follows:  

Any dispute, controversy or claim arising out of the 
business relating to Islamic finance, Islamic banking, 
takaful, Islamic capital market products or services or any 
other business transactions based on shariah principles of 
this agreement/contract shall be decided by arbitration in 
accordance with the Rules of KLRCA (Islamic Banking and 
Financial Services). (Rules of KLRCA Arbitration: Islamic 
Banking and Financial Services 2012 (as revised in 2017)). 

The Rules will also incorporate a reference procedure to 
the Shariah Advisory Council or shariah expert whenever 
the arbitral tribunal has to form an opinion on a point 
related to shariah principles. In addition to covering all 
aspects of the arbitral process is providing a model 
arbitration clause, setting out procedural rules regarding 
the appointment of arbitrators and the conduct of arbitral 
proceedings, and establishing rules in relation to the form, 
effect and interpretation of the award (I-Arbitration Rules, 
2018). 

According to Sundra Rajoo (2014) (director of Asian International 
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Arbitration Centre - AIAC), there were 85 cases registered for arbitration 
in 2012. In 2013, the cases registered for arbitration increased by 156 
cases. Subsequently, 2014 also showed an increase of 226 cases. This 
includes 20% of the total being international cases. In 2015, as much as 
103 registered cases for arbitration were conducted in AIAC. In 2016, the 
number of cases registered had slightly decreased to 62 cases, which 
comprised of 55 domestic cases and seven international cases. For the 
latest case statistics in 2017, the number of cases registered for 
arbitration was 134 cases. However, no Islamic finance-related cases 
have been reported so far until 2017. 

There are some factors that might lead to lack of confidence by 
the public in relation to I-arbitration in Malaysia. The involvement of AIAC 
in I-arbitration are relatively new and are currently establishing 
themselves as the potential beneficial features for Islamic financial 
disputes. Next is the dispute involving islamic finance may themselves 
be relatively rare or resolved by negotiation between parties without 
reference to an outside body ( Lawrence, Morton & Khan, 2012). 

Nonetheless, another factor that might be refer is the qualification 
of the Islamic arbitrators. In reference to the muslim jurists’ discussion, 
there are some qualifications to look upon when appointing an arbitrator 
(Muhakkam). Generally it can be said that the qualifications are must be 
a muslim, attained adulthood, sound mind, of male gender, just 
character, mujtahid (a learned person) and free from physical defects (Al-
Mawardi, Abu al-Hassan Ali Ibn Muhammad & Salam Madkur, 1964). 

 
4.0 The Challenges Faced by the Court in Dealing with Islamic 

Finance Disputes 
According to Abdul Hamid Mohamad (2003), these cases should 

not transfer their jurisdiction from the civil court to shariah courts. This is 
because the cases being tried does not concern the Islamic laws. Islamic 
finance cases usually involve land law, company law and other civil 
matters. Secondly, the cases involved include parties who are non-
muslim. The shariah court does not have jurisdiction over the non-
muslims. Thirdly, the shariah courts are state courts, independent of each 
other and has its own appellate court. 

Thus, the muamalat court was created. Based on Practice 
Directive No. 1 in 2003, only the High Court in Kuala Lumpur was allowed 
to handle Islamic finance cases. This is because there is no such division 
of the Muamalat Court at the state level (Hassan, Hussain & Yusoff, 
2013). With reference to the Annual Report of the Malaysian Judiciary, 
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statistics on the number of court cases relating to Islamic banking 
products from 2003 to 2014 were 8,211 cases, and 8,147 cases were 
resolved by the court. Only 118 cases were said to be unsuccessful. The 
mentioned statistics refer to cases from the Muamalat Court, Kuala 
Lumpur. 

Nevertheless, the procedures in the Mualamat Court are not much 
different from other courts (under the Commercial Division, Kuala Lumpur 
High Court). Practice instructions issued by the court do not provide any 
specific procedures for dealing with cases related to Islamic financial 
products (Hizri Hasshan, 2016). 

For the selection of judges in the Muamalat Court, no conditions 
imposed on judges have deep knowledge of Islamic banking and finance 
laws. In fact, based on Tun Ariffin Zakaria (2013), as there is no expert 
judge trained in Islamic banking or finance, it encourages all Islamic 
financial disputes to be referred to ADR methods. 

At the moment, mediation or Sulh (one of the types of ADR) has 
been implemented successfully in the Syariah Court of Selangor, Federal 
Territories, Melaka, Pahang, Terengganu, Kedah, Negeri Sembilan, 
Johor and Pulau Pinang (Asmidah Ahmad et. al. , 2011). Based on Rule 
3(b), of the Syariah Court Civil Procedure (Sulh) Selangor Rules 2001, if 
the Registrar, upon receiving any summon or application for any action, 
felt that there is reasonable possibility of reconciliation between the 
parties, he shall as soon as possible, determine the date for Sulh to be 
conducted between the parties. Following the Customer Charter of the 
Department of Syariah Judiciary, Selangor, the date will be determined 
on the case registration day itself and Majlis Sulh will convene in 21 days. 
Most cases reach settlement in the first meeting itself if both parties duly 
attended Majlis Sulh and give full cooperation in the discussion. 

Even though sulh usually resolve family matter disputes, a sulh 
officer must undergo an ongoing training in order to enhance their skill as 
a mediator. Any sulh officers will equipped themselves with personal and 
professional mediation skills to understand better on how to represent 
parties in a mediation (Nora Abdul Hak et. al., 2016). It is experiential that 
Syariah Counsels can also advise and encourage their client to opt for 
sulh either at the initial stage of the case or during the trial itself provided 
before the judgment is made (unreported civil case No.12/2000, Syariah 
Court of Petaling Jaya). It would be financially prudent for the parties to 
enter into sulh in the early stage of their case. As seen as practice in 
Syariah Courts of Selangor, parties in dispute are directed to sulh by the 
court. 
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5.0 Sulh: A New Solution for Islamic Finance Cases 
Nur Khalidah Dahlan (2017) suggested a new solution for parties 

involved with Islamic financial matters. As such, the parties concerned 
may consider settlement procedures through Sulh as an ADR. However, 
Sulh is considered as a new method in Malaysia in solving Islamic 
financial disputes.  

According to Oseni (2012), the dispute is better resolved through 
private negotiations chaired by third parties in mediation sessions. The 
case involving the proper management of waqf assets is better settled by 
Sulh instead of by a court declaration. Intermediary methods in the 
shariah law involve a compromising action, which is a practical 
demonstration with the give-and-take initiative. When involved parties 
consider the option to choose Sulh, it is not a difficult step to proceed. 
Oseni (2012) further mentioned that in Malaysia, all issues related to 
Islamic financial issues will be referred to the Bank Negara Shariah 
Advisory Council. As such, the Sulh Officer will also refer to the Bank 
Negara Shariah Advisory Council to assist in the reduction of the number 
of problems existing in the Islamic finance industry in Malaysia. 

A further research had been conducted to simulate the 
implications of Sulh practice when solving Islamic banking cases. Based 
on the simulation method in accordance to Islamic finance cases that can 
be resolved by applying the Sulh method, there are four advantages to 
solve the Islamic finance cases. The first advantage is that the dispute 
that arises can be voiced by the parties involved without a representative 
or a lawyer. Referring to Chapter 7 of the caucus method (in Manual Kerja 
Sulh, Mahkamah Shariah Malaysia), the consultation session shall be 
conducted with the conflicting parties present in the same forum as the 
assumptions conveyed must be transparent. Non-partisan discussions 
are not recommended. The second advantage is that the Sulh officer will 
provide a conflict map and draft settlement agreement based on the 
shariah principles and regulations set by the Shariah Advisory Council, 
Bank Negara. Subsequently, the third aspect is that the settlement 
achieved must be voluntarily agreed by the plaintiffs and the defendants. 
If no agreement can be obtained from the parties concerned and the term 
of this Sulh ceremony is almost over (almost three months), the Sulh 
officer will bring the matter to court for trial. Finally, the fourth aspect is 
that the voluntary accomplishment settled by the plaintiffs and the 
defendants will be written in the settlement agreement and will be signed 
before the Sulh officer. The agreement will be conveyed to the judge that 
judgment-based judgments will be issued and recorded for court file 
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storage (Nur Khalidah Dahlan, 2016). 
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Table 3 : The differences in the way of settlement between the court trial and 
Sulh method (Bank Islam Malaysia Bhd v Lim Kok Hoe & Anor (2009) through 
simulation) 

Trial by Court Sulh Method 

DURATION: 
Bank Islam Malaysia Bhd v Lim Kok 
Hoe & Anor (2009). This case took 15 
years to solve their claim (until the 
Court of Appeal). 

DURATION: 

The duration to solve the dispute by way 
of Sulh method was only three months. 
On condition that there is a mutual 
discussion being achieved.  

COST: 
The high cost will be financed by the 
parties. 

COST: 
There is no cost charged to the parties.  

METHOD: 
Bank Islam Malaysia Bhd v Lim Kok 
Hoe & Anor (2009) Court of Appeal 
judge decided that the High Court’s rule 
was Khilaf: 
• The comparison made by the High 

Court judge was of no relevance as 
the law applicable in a BBA contract 
is no different from the law 
applicable in a conventional loan 
agreement. 

• It is trite law that the court should 
not rewrite the terms of the contract 
between the parties that it deems to 
be fair or equitable. 

METHOD: 
The solution is made during the 
discussion between all the parties 
involved and with the Sulh officer 
present. The Sulh officer will create a 
draft mutual agreement which focuses on 
sharing equal profit and justify a much 
clearer understanding on the BBA 
contract. 
The draft mutual agreement must be 
recognized by the Shariah Advisory 
Board (Bank Negara Malaysia) and 
based on the shariah principle.  
 

 
DECISION: 
Bank Islam Malaysia Bhd v Lim Kok 
Hoe & Anor (2009) Court of Appeal – 
lack of understanding towards Islamic 
Banking Product (BBA) by the parties. 
The court mentioned that the confusion 
on the product itself has led to decide 
that BBA is a product that burden the 
parties involved.  

 
DECISION: 
Based on the dispute that arose by the 
parties, the Sulh officer will draft a mutual 
agreement (according to shariah 
principles and the rules by the Shariah 
Advisory Board). The solution must be 
agreeable by all the parties involved.  

 
6.0 Conclusion 

In summary, the adaptation of the Sulh method to solve disputes 
in relation to Islamic financial products can and will pave the way for a 
new ADR method to meet the demands of the Islamic financial market in 
Malaysia. This is due to the success of the percentage of cases 
successfully resolved and most of these Sulh cases include muamalat 
elements (e.g. matrimonial property (Harta Sepencarian), Nafkah, 
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distribution of small amounts of property etc.) in disputes between parties 
involved. 

In Malaysia, the Sulh method is widely practiced to solve Islamic 
family law case disputes that are usually related to financial matters 
concerning child custody, Nafkah for the family and matrimonial property. 
Furthermore, the Sulh method does not restrict the types of disputes to 
be resolved. Any dispute encountered by the parties involved in which 
the parties intend to resolve them in a short time can be done through 
this method. It also supports the conclusion that the Sulh method can 
also be settled in resolving all disputes related to Islamic finance. 
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