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Abstract 
Nowadays, many consumers opt to buy their necessary goods using online 
platforms rather than face-to-face method. The trend even becomes higher 
during the Covid-19 pandemic when the citizen's movement is restricted with 
the enforcement of the Movement Control Order. Thus, products in online 
platforms need to be given a clear and detailed description to help consumers 
buy the product with confidence. This paper highlights the principles of sale 
by description in SOGA and the consequences of the breach based on a 
systematic literature review as well as investigates the application of sale by 
description in online platforms using the method of content analysis. As the 
doctrine of caveat emptor is the underlying principle in the law of contract, this 
paper concludes with some tips in buying online and suggestion for online 
platforms to ensure that the practice is in line with the current law in Malaysia. 
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 Introduction 

Section 12 of the Sale of Goods Act 1957 (SOGA) defines 
condition in a contract as a stipulation essential to the primary purpose 
of the contract, and in the case of breach, the aggrieved party has the 
right to repudiate the contract and has no obligation to perform the 
contract. In the case if payment has been made, the aggrieved party 
can recover the price back and even entitle to damages for breach of 
the contract (Francis M. Burdick, 1901). Condition in a contract is 
divided into two types, which are expressed and implied condition. 
Express condition is a statement in a legal agreement that has been 
agreed by both contracting parties and has been inserted in their 
contracts at their own will. The parties may include a particular fact as 
a condition in the contract because of their will to include it in the textual 
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version. On the other hand, implied condition is a statement in a legal 
agreement that the parties assumed in different kinds of sale contracts. 
It became a condition because of the parties' intention that can be 
inferred from their conduct other than words (Corbin, 1919). Implied 
condition has been finely discussed in SOGA in several sections, 
including the provision on sale by description. Section 15 of SOGA 
stated that if a contract of sale is one which is by description, there is 
an implied condition that the goods shall correspond with the 
description; and if a sale is by description as well as by sample, it is an 
implied condition that the goods correspond to both the description and 
the sample. The same implied terms are also applicable to the sale by 
description conducted via online platform where the online seller must 
ensure that the goods sold tallies with the description if the sale is by 
description, and the goods must match with the description and sample 
if the sale is by description and sample (Amin & Mohd Nor, 2013).  

Currently, in Malaysia, Shopee, with 38,259.3 million traffic 
monthly visit as of 2nd quarter 2020, becomes the first e-marketplace 
chosen by Malaysians, followed by Lazada with 10.88 million traffic 
monthly visits (Top 10 E-Commerce Sites in Malaysia as of 2nd quarter 
2020, by monthly traffic, 2021). Thus, this conceptual analysis paper 
will analyse the concept of sale by description of the goods as 
advertised in these two online platforms and discuss three relevant 
issues in the sale of goods by description namely, (a) the concept of 
sale by description in the sale of goods contract, (b) the consequences 
of the breach of sale by description in a sale of goods contract, and (c) 
the concept of sale by description in Shopee and Lazada 

 Methodology 

This article employs a doctrinal analysis, and secondary data 
was collected from academic journals and online databases. The data 
sources were taken from legislation and decided cases on the concept 
of sale of goods by description and the consequences of breach of sale 
by description. Library research was conducted to gain information on 
the concept of sale by description in the traditional contract as well as 
online contract based on textbooks, journal articles, and other relevant 
online sources. Shopee and Lazada are the two platforms used as 
samples in this article to show the practice of sale by description as 
highlighted in SOGA. Reference was also made to the terms and policy 
in Shopee and Lazada on sale by description. 
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 Concept of Sale by Description in SOGA 1957 

Sale of goods by description is provided in Section 15 of SOGA, 
which reads: 

Where there is a contract for the sale of goods by description, 

there is an implied condition that the goods shall correspond with the 

description, and if the sale is by sample, as well as by description, it is 

not sufficient that the bulk of the goods corresponds with the sample if 

the goods do not also correspond with the description. 

Section 15 SOGA highlighted that in a sale of goods by 
description, there is an implied condition that the goods shall 
correspond with the description, and if the sale is by sample as well as 
by description, the goods must correspond to both the sample and the 
description. The scope of the sale of goods by description covers 
business contracts and private sales among individuals in the course 
of business (Abdul Majid & Krishnan Arjunan, 2016). Thus, any person 
who sold his goods by description to his fellow friends is also obliged 
to follow the principle outlined in this particular section. No definition of 
the word ‘description’ was raised in the Act. According to Abdul 
Rahman (2018), description, as in sale by description, commonly refers 
to the description on the package of the sale of goods, the statement 
during the bargaining process, and the sales involving the statements 
made in the advertisements. The word 'goods' in the provision can be 
referred to any kind of movable property other than actionable claims 
and money; and includes stock and shares, growing crops, grass, and 
things attached to or forming part of the land which are agreed to be 
severed before sale or under the contract of sale (Section 2 of SOGA). 
According to Lord Diplock in Ashington Piggeries Ltd & Anor v 

Cristopher Hill Ltd [1972] AC 441 at 503, there are two categories of 
goods in Section 15 SOGA which are firstly, goods that have been 
physically identified and agreed upon between the parties in a sale of 
goods contract, and secondly, goods which are not in existence during 
the contract of sale of goods and the subject matter of goods can only 
be identified verbally and/or by reference to a sample. 

For the first category of goods, which are the specific goods that 
have been seen or examined by the buyer, the word specific goods can 
be defined as goods which was identified and agreed upon at the time 
a contract of sale is made, and it includes the goods which have been 
seen by the buyer (Section 2 SOGA). However, for sale by description 
to be operated for the sale of specific goods that a buyer has seen or 
examined, the goods must be sold not merely as a specific thing, but it 
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must correspond to some description as well. In Beale v Taylor [1967] 
3 All ER 253, the court at the first instance held that the sale of a seen, 
tried, and approved of a particular car by the buyer cannot be 
categorised as a sale by description, and the condition implied by 
Section 13 of the 1893 UK Act is not relevant here (same as Section 
15 of Malaysian Act). On appeal, the decision was reversed as the 
Court of Appeal held that the sale was a sale by description even 
though the car was seen, tried, and approved by the buyer. His 
Lordship had relied on a dictum in Grant v. Australian Knitting Mills Ltd 

[1936] A.C 85, in which Lord Wright stated that: 
“It may also be pointed out there is a sale by description even 

though the buyer is buying something displayed before him on the 
counter: a thing is sold by description, though it is specific, so long as 
it is sold not merely as the specific thing but as a thing corresponding 
to a description, e.g., woollen undergarments, a hot-water bottle, a 
second-hand reaping machine, to select a few obvious illustrations and 
I might add a second-hand motor-car." 

Therefore, to prove that there is a sale by description to the 
existing goods, the party must show that there is some description 
relating to the goods, and there must be reliance on such description 
by the buyer before he enters into the contract. If the buyer is an expert 
and does not rely on the seller's description, section 15 cannot be 
invoked. The party must also prove that the deviation of the goods from 
the description is not apparent when he viewed the goods, and the 
statement made by the seller about the goods is a part of the 
contractual description (Abdul Majid & Krishnan Arjunan, 2016). This 
statement can be evidenced in Harlington & Leinster Enterprises v 

Cristopher Hull Fine Art Ltd [1990] 3 WLR 13, where the buyer's claim 
was rejected because the court said that the paintings were not sold by 
description. This is because the contracting parties had no intention to 
include the name of the artist as a term of the agreed contract. In 
addition to that, the buyers had also arranged for their own experts to 
examine the painting and had bought it on their experts' advice and not 
on the seller's description.  

For the second category, the goods in Section 15 SOGA are 
referred to specific goods which the buyer has not seen. This category 
of goods may either be existing goods as in the above category or 
future goods that will be discussed below. In both categories, the buyer 
will rely on the description alone when they have not seen the specific 
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goods. Hence, the test of description applied to future or unascertained 
goods should also apply here. 

Another category of goods as stated in Section 15 was added 
by Nik Ramlah Mahmood (1993) to include future goods, where 
according to Section 2 of SOGA, it refers to the goods that will only be 
made available after the contract of sale, either by way of 
manufacturing, producing, or acquiring. Except for sale by description 
and sale by sample, the description is the sole basis for identifying the 
subject matter of the contract when selling goods involved with the 
future or ascertained goods. Therefore, a detailed description is 
required, and the specification of goods such as the measurement or 
method of packaging of the subject matter should also be included in 
the description. In Manbre Saccharine Co Ltd v Corn Products Co Ltd 
[1919] 1 KB 198, the agreed contract between the parties was to sell 
starch in 280lb bags, but the seller delivered the starch in two bags, 
240lb bags and 140lb bags. McCardie J rejected the seller’s argument 
that 280lb is not material to the contract and held that: 

“…in my opinion, it is clear that such words were an essential 

part of the contract requirements. They constitute a portion of the 

description of the goods... If the size of the bags was immaterial, I fail 

to see why it should have been so clear to specified in the contract. A 

vendor must supply goods in accordance with the contract description, 

and he is not entitled to say that another description of the goods will 

suffice for the purpose of the purchaser...” 

The same decision also applied in Re Moore & Co and Landauer 

& Co [1971] 1 KB 73, where the court decided the condition, if the 
contract, which is equivalent to Section 15 of SOGA, was breached. 
The supplier, in this case, delivered canned fruit in boxes which 
contained 24 tins of canned fruit, while the contract was for 30 tins per 
box. 

 Consequences of Breach 

There is a total failure to perform the contract if the goods 
supplied do not match precisely with the description which resulted in 
a breach of section 15 SOGA. The total failure to perform the contract 
may take place when the goods substantially correspond to what the 
buyers want, but there is a disagreement to some contract particulars 
and the goods supplied are not similar to the goods ordered (Abdul 
Malik Ishak JCA, Wee Lian Construction Sdn Bhd v Ingersoll-Jati 

Malaysia Sdn Bhd [2010] 5 AMR 123; [2010] 3 MLJ 425 at 434-435). 
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The innocent party, in this case, has a right to repudiate the contract 
since the breach of condition in the sale of goods contract goes to the 
substantial part of the contract. This principle can be seen in Pacific 

Inter-Link Sdn Bhd v Aikbee Timbers (Sabah) Sdn Bhd [2009] 6 MLJ 
673, where the court upheld that the description of hard redwood full-
sawn timber of merchantable grade free from white or yellow species, 
decay, dead knots splits, and wane, has formed a condition of the 
contract of sale, and the breach of this condition would entitle the 
plaintiff to treat such breach as repudiatory, and the innocent party has 
the right to reject the contract. However, slight disconformity to the 
terms of contract does not render the innocent party's right to repudiate 
the contract as a rule in the legal maxim says de minimis non-curat lex. 
The disagreement to the number of goods per box may terminate the 
innocent party's rights to repudiate the contract if it does not form the 
basis of the contract (Yusoff, 1998). 

 Sale by Description in Malaysian Online Platform 

Nowadays, with advanced technology, many buyers opt to buy 
their necessities through an online platform. Besides the convenience 
of purchasing products from the buyers’ house, the buyers also have 
many options of products that can be chosen from the online platform 
even though they cannot touch, hold, and inspect the products as in 
the actual shop. Therefore, it is essential for the online seller to make 
a description of the product on the platform as precise as possible to 
help buyers have a general overview of the product advertised and to 
gain their trust and confidence in buying online (Buttner & Goritz, 2008). 
A quality website that presents a comprehensive information on the 
seller and the products may affect the buyer’s trust and purchase 
intention in online contracts (Vivi Iswanti Nursyirwan & Ardaninggar, 
2020). Buyers who buy product through online platforms need to rely 
on the goods’ description by the seller as it is generally impracticable 
to inspect the goods before a contract is made. Thus, the description 
of the goods sold must be accurate and as detail as possible to help 
the buyers in the decision making process in buying the product 
(Farhanin Abdullah Asuhaimi, Zuhairah Ariff Abd Ghadas, Nur Amani 
Pauzai, & Khairun-Nisaa Asari, 2019). 

Shopee makes it compulsory for the seller to include product 
descriptions and brand attributes in creating a new listing of products 
in its platform. The listing cannot be made if there is no description and 
attribute since the button for submission will automatically be disabled, 
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and if there are invalid attributes, the listing will be suspended and not 
listed in the market (Shopee, 2021a). Shopee also lists down the 
required details in the product description as in the Table below 
(Shopee Mobile Malaysia Sdn Bhd, 2020).; 

Table 1 : List of Compulsory Details in the Listing of Product Description in 
Shopee 

Category Details 
Baby Wear & Accessories • Suitable Age 

• Gender 
• Measurement Size 
• Material 

Bags • Dimensions 
• Materials Used  

Books • Author 
• Hard/Soft Copy  

Fashion accessories • Materials Used 
• Measurement Size  

Food • Ingredients List (Photo) 
• Expiration Date (min. 3 months before expiration) 
• Product Origin (e.g., Made in the USA, etc.) 
• Packaging  

Health & Beauty • Container Size (e.g., 100ml) 
• Product Origin (e.g., Made in the USA, etc.) 
• Usage Guidelines 
• Dosage  

Men/Women Apparel • Measurement Size 
• Measurement Type (e.g., Slim Fit, Regular Fit, 

etc.) 
• Materials Used 
• Washing Guidelines  
• For Lingerie/Sleepwear/Underwear, etc. 
• Models allowed for the first image but must not be 

in a sexually suggestive position 
• No nudity allowed (regardless of live model or 

dolls); private parts should be strictly censored 
(regardless of live model or dolls) 

Mobile Accessories • List of Compatible Phone Models 
• Warranty Period   
• Specifications  

Pet Clothes & Supplies • Usage Guidelines 
• Measurement Size  
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Category Details 
Pet Food/Vitamins • Suitable Age 

• Packaging 
• Expiration Date (min. 3 months before expiration) 

Shoes • Measurement Size (both US & UK or relevant 
size)  

Stationery • Colour 
• Characteristics & Quality 
• Quantity  

Supplements/Vitamins • Ingredients List (Photo) 
• Expiration Date 
• Product Origin (e.g., Made in the USA, etc.) 
• FDA Registration Number  

Tech items (e.g., Gadgets, 
computers, peripherals, 
appliances) 

• Model Name 
• Warranty Period 
• Inclusions (e.g., Battery) 
• Specifications  

Tickets, Vouchers & Top-up 
Cards 

• Exact Value 
• Expiration Date/Validity Period 
• Photo of the actual item being sold 
• Proof that ticket is transferable 

Toys • Size 
• Materials 
• Suitable Age & Choking Hazard 

Watches • Product Origin (e.g., Made in the USA, etc.) 
• Inclusions (e.g., Battery) 

Adult Products • All adult products should ONLY be under adult 
categories 

• The first image of the adult products should only 
display the product itself (include packaging); no 
human model or usage of the product should be 
included 

• For all images, the model cannot be in a sexually 
suggestive position 

• Demonstration of how to use sex toys is not 
allowed 

• No nudity allowed (regardless of human model or 
dolls); private parts should be strictly censored 
(regardless of human model or dolls) 

NTC Regulated Devices 
(mobile signal boosters and 
two-way radios) 

• NTC Accreditation Permit for Traders 
• Certificate of Type Acceptance for Radio 

Communications (RCE) 
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The list benefits the customer when the photo of the actual item 
and the correct condition of the item being sold are included in the 
product description (Shopee, 2000). In addition, Shopee (2021) also 
gives three tips on a complete and detailed product description to 
provide buyers with a better understanding of the product to help them 
make informed decisions and decrease the need for an inquiry. Firstly, 
the product specifications must include the technical product details 
such as material, weight, dimensions, and other unique factors. 
Secondly, sellers must provide the product's features and benefits, 
show the different ways for the buyers to enjoy using the product, and 
specify any available warranties and warranty period if applicable. 

Lazada, in its policies, does not specify any detail in the listing 
of products on its platform. However, it requires the seller to upload the 
product description by completing the template provided in the platform 
such as the brand, model, long description, and short description. The 
seller needs to upload at least one image of the product and a minimum 
of 50 words for the product description. Lazada even introduced the 
‘Content Score’ programme to guide the seller on how to have a high 
standard of product information that will impact the seller’s search and 
sale. The more the seller completes the information of the product, the 
better the score will go.  

 Consequences of Breach in Malaysian Online Platform 

In Shopee, if the products delivered do not match the agreed 
specification or are different from the description provided in the item 
listing, the buyer has a right to ask for a refund and/or return. Shopee 
will review the issue on a case-to-case basis and notify the seller in 
writing on the refund and/or return requested by the buyer. The seller 
needs to respond to the request within a stipulated time; if the seller 
does not response, Shopee has the discretionary power to decide. If 
the buyer opts to return the product, the shipping fee will be borne by 
the seller if the fault is on the seller, such as the wrong product was 
delivered to the buyer, but the money will only be refunded after the 
seller received the product posted by the buyer. If there is no response 
from the seller within 12 days after accepting the posted product, 
Shopee will refund the buyer without further notice (Shopee, 2018). 

Similarly, in Lazada, the buyer can initiate the returns process if 
the goods delivered is materially different from the seller's description 
in the goods' listing by clicking the 'Return' button at the buyer's order. 
The buyer also needs to include the reason and the picture for returning 
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or asking for a refund. A notification will be given to the seller within 
three days to respond to the request. If there is no response from the 
seller, an auto refund will be given to the buyer. In the case where the 
seller responds to the request, there are four possibilities after the 
notification is received by the seller. Firstly, if the seller accepts the 
request and asks for the buyer to return the product, the buyer needs 
to return the product within 7-14 days (depends on the product 
purchased) to the seller or Lazada. Secondly, if the seller accepts the 
request and asks the buyer to retain the product, the buyer will get a 
refund from the seller, Thirdly, if the seller agrees to refund the buyer 
partially and the buyer retains the product, the buyer is entitled to the 
partial refund. Lastly, if the seller rejects the request, the buyer needs 
to make a complaint directly to Lazada to discuss on the issue; Lazada 
will review the case, and a decision will be given after three days 
(Lazada Seller Centre, 2020) 

The terms and policies laid down in Shopee and Lazada are 
clearly against Section 12 (2) of SOGA, where the consequences of 
the breach of implied terms may give rise to the innocent party to 
repudiate the contract, but in these two online platforms, the contract 
can only be rescinded, and the innocent party may be awarded 
remedies if necessary. Moreover, the absolute power of termination of 
the contract was given to the shopping platform to decide within their 
discretionary power whether to accept the request for the refund of 
money and/or return of the product. The practice of Shopee and 
Lazada, however, does not go against the law since Section 62 of 
SOGA allows the exclusion of the implied terms and conditions by 
express agreement, as read by the following section: 

Where any right, duty, or liability would arise under a contract of 

sale by implication of law, it may be negatived or varied by express 

agreement or by the course of dealing between the parties, or by 

usage, if the usage is such as to bind both parties to the contract. 

Therefore, it is clear that the sellers are allowed to exclude all 
the implied terms in SOGA so as to restore the contractual freedom of 
the contracting parties in such a contract, especially the sellers, as they 
are in a dominant position in the sale of goods transaction (Ahmad 
Yusoff et al., 2011). However, the terms laid down by the sellers should 
follow the principles laid down in the exclusion clause as it is usually 
inserted to restrict or limit the liability, duty, or remedy that arise from a 
legal relationship of the contracting parties (Abdullah & Ahmad Yusoff, 
2015). The contracting out provision may be harmful to the buyers who 
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are normally at a weak and vulnerable position in a contract (Farihana 
Abdul Razak, Zuhairah Ariff Abd Ghadas, Farhanin Abdullah Asuhaimi, 
& Nurzihan Mohammad Udin, 2020). Moreover, the principle of the 
contra proferentum rule is applicable when there is any doubt on the 
meaning and scope of the exemption clause. If the matter is brought to 
the court, the judge will resolve the meaning against the party who 
inserted it and who is now relying on it (S Santhana Dass, 2017) (Rutler 
v Palmer [1922] 2 KB 8). 

It is then crucial for the buyer to take extra caution in entering 
into any contract, be it a physical or online transaction. The maxim of 
caveat emptor is always the most essential principle to be discussed in 
the online contract. Shopee has taken some caution when introducing 
the Shopee Guarantee campaign, where the campaign may give a 
clear guideline for buyers and sellers on how transactions in Shopee 
are conducted and the buyers' rights when there is a dispute on the 
product advertised. 

 

 
Image 1: Shopee Guarantee Policy 
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Lazada, on the other hand, introduced LazMall Guaranteed 
Delivery, a fast delivery service for selected LazMall products. If the 
product is delayed (beyond the delivery promise time), a compensation 
rebate will be given to the buyer’s Lazada Wallet within 24 hours from 
the delivered status. 

 
Image 2: Shopee Guarantee Policy 

 Conclusion and Suggestion 

In conclusion, it is suggested that sellers should comply with 
what has been laid down in SOGA regarding the breach of condition in 
the contract by giving the right to terminate the contract in the case 
where the description does not match with the product delivered. The 
buyer should return the product to the seller, and the seller must pay 
the price that the buyer paid for the product. The seller should also bear 
the shipping cost as compensation in the case of a breach of condition. 

Besides that, due to the caveat emptor principle and contractual 
freedom following the doctrine of laissez-faire, they are considered the 
superior principle underlying every sale of goods contract. As online 
buyers who cannot meet the seller and inspect the product face-to-
face, they are responsible for protecting themselves (Abdul Rahman, 
2018). It is essential to read the description carefully, chat with the 
seller if necessary, and take a picture when the product has been 
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received. A complaint without a picture causes difficulty for the refund 
process. Buying in Lazada or Shopee is much safer than buying directly 
from the seller through other platforms. However, buyers should always 
take extra care and caution on the relevant policy highlighted in the 
platform. Failure to follow the guideline stated in the platform may 
amount to self-ignorance of the rule. 
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